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ARGUMENT. 



WEDNESDAY, APRIL 22, 1868. 



Hon. GEORGE S. BOUTWELL, on behalf 
of the Managers, addressed the Senate, asf 
follows : 

Mr. PRESIDENT) Senators: The importance 
of this occasion is due to the nnezampled cir- 
camstance that the Chief Ma^strate of the 
principal Republic of the world is on trial upon 
the charge that he is gailtv of high crimes and 
misdemeanors in office. The solemnity of this 
occasion is due to the circamstance that this 
trial is a new test to onr public national virtue 
and also of the stren^h and vigor of popular 
government. The tnal of a great criminal is 
not an extraordinary event, even when fol- 
lowed by conviction and the severest penalty 
known to the laws. This respondent is not to 
be deprived of life, liberty, or property. The 
object of this proceeding is not the punishment 
of the offender, but the safety of the State. As 
the daily life of the wise and just magistrate 
is an example for good, cheering, encouraging, 
and strengthening all others, so the trial and 
conviction of a dishonest or an unfaithful 
officer is a warning to all men, and especially 
to such as occupy places of public trust 

ISSUES. 

The issues of record between the House of 
Representatives and Andrew Johnson, Presi- 
dent of the United States, are technical and 
limited. We have met the issues, and, as we 
believe, maintained the cause of the House of 
Representatives by evidence direct, clear, and 
conclusive. Those issues require you to ascer- 
tain and declare whether Andrew Johnson, 
PrcFident of the United States, is guilty of 
high crimes and misdemeanors as set forth in 
the several articles of impeachment exhibited 
against him, and especially whether he has 



violated the laws or the Constitution of the 
country in tl^ attempt which he made on the 
21st of February last to remove Edwin M. 
Stanton from the office of Secretary for the 
Department of War, and to appoint Lorenzo 
Thomas Secretaij of War <id interim. 

These are the issues disclosed by the record. 
They appear in the statement to be limited in 
their nature and character ; but your final ac- 
tion thereon involves and settles questions of 
public policy of greater magnitude than any 
which have been considered m the political or 
judicial proceedings of the country since the 
adoption of the Constitution. 

DEFENSE. 

Mr. Johnson attempts to defend his conduct 
in the matter of the removal of Mr. Stanton by 
an assertion of '^ the power at any and all times 
of removing from office all executive officers for 
cause to be judged of by the President alone.'' 

This claim manifestly extends to the officers 
of the Army and of the Navy, of the civil and 
the diplomatic service. He thus assumes and 
demands for himself and for all his successors 
absolute control over the vast and yearly in- 
creasing patronage of this Government. This 
claim has never been before asserted, and 
sorely it has never been sanctioned ; nor is 
there a law or usage which furnishes any ground 
forjustification, even the least. 

Heretofore the Senate has always been con- 
sulted in regard to appointments, and during 
the sessions of the Senate it has always been 
consulted in regard to removals from office. 
The claim now made, if sanctioned, strips the 
Senate of all practical power in the premises, 
and leaves the patronage of office, the revenues 
and expenditures of the country in the hands 
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of the President alone. Who does not see that 
the power of the Senate to act upon and con- '. 
firm a nomination is a barren power, as a means 
of protecting the public interests, if the person 
so confirmed may be removed from his ofl&ce 
at once without the advice and consent of the 
Senate? If this claim shall be conceded ^he 
President is clothed with power to remove every 
person who refuses to become his instrument. 

An evil-minded President may remove all 
loyal and patriotic officers from the Army, the 
Navy, the civil and the diplomatic service, and 
nominate only his adherents and friends. None 
but his friends can remain in office ; none but 
his friends can be appointed to Office. What 
security remains for the fidelity of the Army 
and the Navy? What security for the collec- 
tion of the public revenues? What account- 
ability remains in any branch of the public 
service? Every pttblie officer is henceforth a 
mere dependent upon the Executive. Here- 
tofore the Senate could say to the President, 
" You shall not remove a faithful, honest public 
officer. ' * This power the Senate has possessed 
and exercised for nearly eighty years, tinder 
and by virtue of express authority granted in 
the Constitution. Is this authority to be sur- 
rendered? Is this power of the Senate, this 
. prerogative we may almost call it, to be aban- 
^doned? Has the country, has Uie Senate, in 
the exercise of its legislative, executive, or judi- 
cial functions, fully considered these broader 
and graver issues touching and afiecting vitally 
our institutions dnd system of government? 

Ti>e House of Representatives has brought 
Andrew Johnson, President of the United 
States, to the bar of this augnstttribunal, and 
has here charged him. with high crimes and 
misdemeanors in office. He meets the charge 
by denying aud assailing the aueient, un- 
doubted, constitutional powers of the Senate. 
This is the grave, national, historical, consti- 
tutional issue. When you decide the issues 
of record, which appear narrow and technical, 
you decide these greater issues also. 

The Managers on the part of the House of 
Representatives, as time and their abilities 
may jjermit, intend to deal with the criminal 
and with these his crimes, and also to examine 
the constitutional powers of the President and 
of the Senate. I shall first invite your atten- 
tion. Senators, to the last-mentioned topics. 

It is necessary, in this discussion, to con- 
sider the character of the Government, and 
especially the distribution of powers and the 
limitations placed by the Constitution upon the 
executive, judicial, and legislative depart- 
ments. 

TENTH AMENDMENT. 

The tenth amendment to the Constitution 
provides that *'the powers not delegated to the 
United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the 
States respectively, or to the people." 

This provision is not to be so construed as 
to defeat the objects for which the Constitution 



itself was established; and it follows, neces- 
sarily, that the three departments of the Gov- 
ernment possess sufficient power collectively to 
accomplish those objects. 

It will be seen from an examination of the 
grants of power made to the several depart- 
ments of the Government that there is a differ- 
ence in the phraseology employed, and that the 
legislative branch alone is intrusted with dis- 
cretionary authority. The first section of the 
first article provides that ** all legislative powers 
herein granted shaXl be vested in a Congress of 
the United States, which shall consist of a 
Senate and House of Representatives. " 

^ The first section of the second article pro- 
vides that *' executive power shall be vested in 
a President of the United States of America;" 
and the first section of the third article pro- 
vides that "the judicial power of the United 
States shall be vested in one Supreme Court, 
and in such inferior courts as the Congress 
may, from time to time, ordain and establish." 
The words "herein granted," as used in the 
fir^t section of the first article of the Constitu- 
tion, are of themselves words of limitation upon 
the legislative powers of Congress, confining 
those powers within the authority expressed in 
the Constitution, The absence of those words 
in the provisions relating to the executive and 
judicial departn:ients does not,, as might at first 
be supposea, justify the inference that unlimited 
authority is conferred upon those departments. 
An examination of the Constitution shows that 
the executive and judicial departments have 
no inherent vigor by which, under the Con- 
stitution, they are enabled to perform the func- 
tions delegated to them, while the legislative 
department, in noticieable contrast, is clothed 
with authority "to make all laws which shall 
be necessary and proper for carrying into exe- 
cution the foregoing powers, attd all other 

mrs vested by this Constitution in the Gov- 

iment of the United States, or any depart- 

ent or officer thereof,^ ^ 

By virtue of this provision the Constitution 
evolves upon Coagress the duty of providing 
\y legislation for the full execution not only of 
he powers vested in Congress, but also of pro- 
riding by legislation for the execution of those 
powers which, by the Constitution, are vested 
m the executive and judicial departments. 
The legislative department has original i>ower 
derived from the Constitution by which it can 
set and keep itself in motion as a branch of the 
Goverument, while the executive aud judicial 
iepartments have no self- executing constitu- 
ional capacity, but are constantly dependent 
ipon the legislative department. Nor does 
t follow, as might upon slight attention be 
tssumed, that the executive power given to the 
jPresfdent is an unlimited power, or that it an- 
Lssrers or corresponds to the powers which have 
Seen or may be exercised by the executive of 
any other Government. The President of the 
United States is not endowed by the Constitu- 
tion with the executive power which was poa- 
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sesded by Henry VIII or Queen Elizabeth, or 
by any ruler in any other country or time, but 
only with the power expressly granted to him 
by the Constitution and with such other powers 
as have been conferred upon him by Congress 
for the purpose of carrjring into effect the 
powers which are granted to the President by 
the Constitution. Hence it may be asserted 
ihat whenever the President attempts to exer- 
cise any power he must, if his right be ques- 
tioned, find a specific authority in the Consti- 
tution or laws. By the Constitution he is 
Commander-in-Chief of the Army and Navy, 
but it is for Congress to decide, in the first 
place, whether there shall be an Army or Navy, 
and the President must command the Army or 
Navy as it is created by Congress, and subject, 
as is every other officer of the Array and Navy, 
to such rules and regulations as Congress may 
from time to time establish. 
^ .The President **may reqnire the opinion in 
f" "writing of the principal officer in each of the 
f Executive Departments upon any subject re- 
' lating to the duties of their respective offices,*' 
; but the executive offices themselves are created 
by Congress, and the duties of each officer are 
prescribed by law. In fine, the power to set 
the^overnment in motion and to keep it in 
motion is lodged exclusively in Congress un- 
der the provisions of the Constitution. 

By our system of Government the sovereignty 
is in the people of the United States, and that 
«overeignty is fully expressed in the preamble 
to the Constitution, ^y the Constitution the 
people have vested discretionary power — lim- 
jited, it is true — in the Congress oi the United 
^tates, while they have denied to the execu- 
/tive and judicial departments all discretionary 
or implied power whatever. 
' The nature and extent of the powers con- 
ferred by the Constitution upon Congress have 
been clearly and fully set forth by the Supreme 
Court. (McCulloch vs. The State of Maryland, 
4 Wheaton, j)p. 409 and 420.) The court, 
in speaking of the power of Congress, say : 

** The Government, which has a right to do an act, 
and has imposed on it the duty of performing that 
act, must, according to the dictates of reason, be 
allowed to select the means.'' 

Again, they say : 

•* We admit, as all must admit, that the powers of 
the Government are limited, and that these Iimit« 
are not to be transcended; but we think the sound 
construction of the Constitution must allow to the 
national Legislature that discretion, with respect to 
the means by which the powers it confers are to be 
carried into execution, which will enable that body 
to perform the high duties assigned to it in the man- 
ner most beneficial to the people. Let the thin^ be 
legitimate, let it be within the scope of the Constitu- 
tion, and all means which are appropriate, which are 
plainly adapted to the end, which are not prohibited, 
and consistent with the letter and spirit of the Con- 
stitution, are constitutional.'' 

It is also worthy of remark, in this connec- 
tion, that the article which confers legislative 
powers upon the Congress of the United States 
declares that all legislative powers herein 
granted — that is, granted in the Constitution — 



shall be vested in the Congress of the United 
States; while in the section relating to the 
powers of the President it is declared that the 
executive power shall be vested in a President 
of the United States of America. The in- 
ference from this distinction is in harmony 
with what has been previously stated. *' The 
executive power" spoken of is that which is 
conferred uj)on the President by the Constitu- 
tion, and it is limited by the terms of the Con- 
stitution, and must be exercised in the manner 
prescribied by the Constitution. The words 
used are to be interpreted according to their 
ordinary tneaning. 

It is also worthy of remark that the Consti- 
tution, in terms, denies to Congress various 
legislative powers specified. It aenies also to 
the United States various powers, and various 
powers enumerated are likewise denied to the 
States. There is but one denial of power to 
the President, and that is a limitation of an 
express power granted. The single instance 
of a denial of power to the President is in that 
provision of the Constitution wherein he is 
authorized ** to grant reprieves and pardons 
for ofiTenses against the United States, except 
in cases of inopeachment." As the powers 
granted to the President are specified, and as 
he takes nothing by implication or inference, 
there was no occasion to recite or enumerate 
powers not delegated to him. As the Consti- 
tution clothes Congress with powers of legis- 
lation which are ample for all the necessities 
of national life, wherein there is opportunity 
for the exercise of a wide discretion, it was 
necessary to specify such powers as are pro- 
hibited to Congress. The j)Owers of Congress 
are ascertained by considering as well what is 
prohibited as what is granted, while the powers 
of the Executive are to be ascertained clearly 
and fully by what is granted. Where there is 
nothing left to inference, implication, or dis- 
cretion, there is no necessity for clauses or 
provisions of inhibition. In the single case 
of the grant of the full power of pardon to the 
President, a power unlimited in its very nature, 
the denial of the power to pardon in case oi 
impeachment became necessary. This exam- 
ple fully illustrates and establishes the position 
to which I now ask your assent. If this view 
be correct it follows necessarily, as has been 
before stated, that the President, acting under 
the Constitution, can exercise those powers 
only which are specifically conferred upon him, 
and can take nothing by construction, by im- 
plication, or by what is sometimes termed the 
necessity of the case. 

But in every Government there should be in 
its constitution capacity to adapt the adminis- 
tration of afiairs to the changing conditions of 
national life. In the Government of the Uni- 
ted States this capacity is found in Congress, 
in virtue of the provision already quoted, by 
which Congress is authorized *Ho make all 
laws which shall be necessary and proper for 
carrying into execution the foregoing powers, 
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(i. «., the powerj^ given to Congress,) and all 
other powers vested by this Constitution in the* 
Government of the United States, or in any 
department or officer thereof." 

It is made the duty of the President "from 
time to time, to give to the Congress informa- 
tion of the state of the Union, and recommend 
to their consideration such measures as he shall 
judge necessary and expedient" 

Provision is also made in the Constitution 
for his cooperation in the enactment of laws. 
Thus it is in his power to lay before Congress 
the reasons which, in his opinion, mav at any 
time exist for legislative action in aia of the 
executive powers conferred by the Constitu- 
tion upon the President; and under the ample 
legislative powers secured to Congress by the 
provisions already quoted there is no reason 
in the nature of the Government why the con- 
stitutional and lawful powers of the Executive 
may not be made adequate to every emergency 
of the country. In fine, the President may be 
said to be governed by the principles which 
govern the judge in a court of law. He must 
take the law and administer it as he finds it 
without any inquiry on his part as to the wis- 
dom of the legislation. So the President, with 
reference to the measure of his own powers, 
must take the Constitution and the laws of the 
country as they are, and be governed strictly 
by them. If, in any particular, by implica- 
tion or construction, he assumes and exercises 
authority not granted to him by the Constitu- 
tion or the laws he violates his oath of office, 
by which, under the Constitution, it is made 
his duty '^ to take care that the laws be faith- 
fully executed," which implies necessarily that 
he can go into no inquiry as to whether the 
laws are expedient or otherwise; nor is it 
within his province, in the execution of the 
law, to consider whether it is constitutional. 
In his communications to Congress he may 
consider and discuss the constitutionality of 
existing or proposed legislation, and when a 
bill is passedf by the two Houses and submitted 
to him for approval he may, if in his opinion 
the same is unconstitutional, return it to the 
House in which it originated with his reasons. 
In the performance of these duties he exhausts 
his constitutional power in the work of legis- 
lation. If, notwithstanding his objections, Con- 
gress, by a two-thirds majority in each House, 
shall pass the bill, it is then the duty of the 
President to obey and execute it, as it is his 
duty to obey and execute all laws which he or 
his predecessors may have approved. 

It a law be in fact unconstitutional it may 
be repealed by Congress, or it may, possibly, 
when a case auly arises, be annulled m its un- 
constitutional features by the Supreme Court 
of the United States. The repeal of the law is 
a legislative act ; the declaration by the court 
that it is unconstitutional is a judicial act ; but 
the power to repeal or to annul or to set aside 
a law of the United States is in no aspect of 
the case an executive power. It is made the 



duty of the Executive to take care that the laws 
be faithfully executed — an injunction wholly 
inconsistent with the theory that it is in the 
power of the Executive to repeal or annul or 
dispense with the laws of the land. To the 
President in the performance of his executive 
duties all laws are alike. He can enter into no 
inquiry as to their expediency or constitution- 
ality. All laws are presumed to be constita- 
tional, and, whether in fact constitutional or not, 
it is the duty of the Executive so to regard them 
while they have the form of law. When a 
statute is repealed for its unconstitutionality, or 
for any other reason, it ceases to be law in form 
and in fact. When a statute is annulled in 
whole or in part by the opinion of a competent 
judicial tribunal, from that moment it ceases 
to be law. But the respondent and the counsel 
for the respondent will seek in vain for any 
authority or color of authority in the Constitu- 
tion or the laws of the country by which the 
President is clothed with power to make any 
distinction upon his own judgment, or upon the 
judgment of any friends or advisers, whether 
private or official persons, between the several 
statutes of the country, each and every one of 
which he is, b^ the Constitution and by his oath 
of office, required faithfully to execute. Hence 
it follows that the crime of the President is not 
either in fact or as set forth in the articles of 
impeachment, that he has violated a constitu- 
tional law, but his crime is that he has violated 
a law, and in his defense no inquiry can be 
made whether the law is constitutional; for 
inasmuch as he had no constitutional power to 
inquire for himself whether the law was con- 
stitutional or not, so it is no excuse for him that 
he did unlawfully so inquire and came to the 
conclusion that the law was unconstitutional. 

It follows, from the authorities already 
quoted and the positions founded thereon, that 
there can be no inquiry here and now by this 
tribunal whether the act in question — the act 
entitled **An act regulating the tenure of cer- 
tain civil offices" — is in fact constitutional or 
not It was and is the law of the land. It was 
enacted by a strict adherence to constitutional 
forms. It was and is binding upon all the 
officers and departments of the Government 
The Senate, for the purpose of deciding whether 
the respondent is innocent or guilty, can enter 
into no inquiry as to the constitutionality of the 
act, which it was the President's duty to exe- 
cute, and which, upon his own answer, and by 
repeated official confessions and admissions, he 
intentionally, willfully, deliberately set aside 
and violatea. 

If the President, in the discharge of his duty 
"to take care that the laws be faithfully exe- 
cuted," may inquire whether the laws are con- 
stitutional, and execute those only which he 
believes to be so, then, for the purposes of gov- 
ernment, his will or opinion is substituted for 
the action of the law-making power, and the 
Government is no longer a Government of laws, 
but the Government of one man. This is also 
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trae, if, when arraigned, he may justify by show- 
ing that he has acted upon advice that the law 
was unconstitutional. Further, if the Senate 
sitting for the trial of the President may inquire 
and decide whether the law is in fact constitu- 
tional, and convict the President if he has vio- 
lated an act believed to be constitutional, and 
acquit him if the Senate think the law uncon- 
stitutional, then the President is in fact tried 
for his judgment, to be acquitted if in the opin- 
ion of the Senate it was a correct judgment, and 
convicted if in the opinion of the Senate his 
judgment was erroneous. This doctrine offends 
every principle of justice. His offense is that 
ke intentionally violated a law. .Knowing its 
terms and requirements, he disregarded them. 
With deference I maintain still further that 
it is not the right of any Senator in this trial 
to be governed by any opinion he may enter- 
tain 01 the constitutionality or expediency of 
the law in question. For the purposes of this 
trial the statute which the President, upon his 
own confession, has repeatedly violated is the 
law of the land. His crime is that he violated 
the law. It has not been repealed by Congress ; 
it has not been annulled by the Supreme Court ; 
it stands upon the statute-book as the law ; and 
' for the purposes of this trial it is to be treated 
by every Senator asa constitutional law. Other- 
wise it follows that the President of the UAited 
States, supported by a minority exceeding by 
one a third of this Senate, may set aside, dis- 
regard, and violate all the laws of the land. It 
is nothing to this respondent, it is nothing to 
this Senate, sitting here as a tribunal to try and 
judge this respondent, that the Senators par- 
ticipated in the passage of the act, or that the 
respondent, in the exercise of a constitutional 
power, returned the bill to the Senate with his 
objections thereto. The act itself is as bind- 
ing, is as constitutional, is as sacred in the eye 
of the Constitution as the acts that were passed 
at the first session of the First Congress. If 
the President may refuse to execute a law be- 
cause in his opinion it is unconstitutional, or 
for the reason that, in the judgment of his 
friends and advisers, it is unconstitutional, then 
he and his successors in office may refuse to 
execute any statute the constitutionality of 
which has not been affirmatively settled by the 
Supreme Court of the United States. If a 
minority, exceeding one third of this Senate 
by one, may relieve the President from all re- 
sponsibility for this violation of his oath of 
office, because they concur with him in the 
opinion that this legislation is either unconsti- 
tutional or of doubtful constitutionality, then 
there is no security for the execution of the laws. 
The constitutional injunction upon the Presi- 
dent is to take care that the laws be faithfully 
executed ; and upon him no power whatsoever 
is conferred by the Constitution to inquire 
whether the l4w that he is charged to execute 
is or is not constitutional. The constitutional 
injunction upon you, in your present capacity, 
is to hold the respondent faithfully to the exe- 



cution of the ^constitutional trusts and duties 
imposed upon him. If he has willfhlly disre- 
garded the obligation resting upon him, to take 
care that the laws be faithfully executed, then 
the constitutional duty imposed upon you is to 
convict him of the crime of having willfully 
disregarded the laws of the land and violated 
his oath of office. 

I indulge. Senators, in great plainness of 
speech, and pursue a line of remark which, 
were the subject less important or the duty 
resting upon us less solemn, I should studiously 
avoid. But 1 speak with every feeling and sen- 
timent of respect for this body and this place 
of which my nature is capable. In my boy- 
hood, from the gallery of the old Chamber of 
the Senate, I looked, not with admiration 
merely, but with something of awe upon the 
men of that generation who were then in the 
seats which you now fill. Time and experi- 
ence may have modified and chastened those 
impressions, but they are not, they cannot be 
obliterated. They will remain with me while 
life remains. But, with m^ convictions of my 
own duty, with my convictions of your dut^r, 
with my convictions of the danger, the immi- 
nent peril, to our country if you should not 
render a judgment of guilty against this re- 
spondent, I have no alternative but to speak 
with all the plainness and directness which 
the most earnest convictions of the truth of 
what I utter can inspire. 

MOTIVB. 

Nor can the President prove or plead the 
motive by which he professes to have been 
governed in his violation of the laws of the 
country. Where a positive specific duty is 
imposed upon a public officer his motives can- 
not be good if he willfullv neglects or refuse 
to discharge his duty in the manner in which 
it is imposed upon him. In other words, it is 
not possible for a public officer, and particu- 
larly for the President of the United States, 
who is under a special constitutional injunc- 
tion to discharge his duty faithfully, to have 
any motive except a bad motive if he willfully 
violates his duty. A judge, to be sure, in the 
exercise of a discretionary power, as in im- 
posing a sentence upon a criminal, where the 
penalty is not specific, may err in the exercise 
of that discretion and plead properly his good 
motives in the discharge of his duty ; that is, 
he may say that he intended, under the law, 
to impose a proper penalty ; and inasmuch as 
that was his .intention, though all other men 
may think that the penalty was either insuffi- 
dent or excessive, he is fully justified by his 
motives. 

So the President, having vested in him dis- 
cretionary power in regard to granting par- 
dons, might, if arraigned for the improper ex- 
ercise of that power in a particular case, plead 
and prove his good motives, although his action 
might be universally condemned as improper 
or unwise in that particular case. But the 
circumstances of this respondent are wholly 
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different. The law which, as he admits, he has 
intentionally and deliberately violated, was 
mandatory upon him, and left in his hands no 
discretion as to whether he would, in a given 
case, execute it or not. 

A public ofiS^cer caii neither plead nor prove 
good motives to refute or control his own ad« 
mission that he has intentionally violated a 
public law. 

Take the case of the Presidenjt ; his oath is : 

**I do solemnly swear that I will faithfully execute 
the office of President of the United States, and will 
to the best of my ability preserve, protect, and de- 
fend the Constitution of the United States." 

One of the provisions of that Constitution is 
that the President shall * * take care that the 
laws be faithfully executed." In this injunc- 
tion there are no qualifying words. It is made 
his duty to take care tliat the laws, the lawsy be 
faithfully execute^d, A law is well defined to 
be ** a rule laid) set, or established by the law- 
making power of the country." It is of sueh 
rules that the Constitution speaks in this in- 
junction to the President ; and in obedience to 
that injunction, and wiija. referepce to. his duty, 
under his oath to take, care that the lawp be 
faithfully executed, he cap entejc intp no^ in- 
quiry as to whether those laws are expedient 
or constitutional, or Qther^^ise. And inasmuch 
as it is not possible for bim, under the Consti- 
tution, to enter lawfully into any such inquiry, 
it is alike impossible for hicn to plead or to 
prove that, having entered into such inquiry, 
which was in itself unlawful, he was governed 
by a good motive in the result whicl;i he reached 
and in his action thereupon. Having, no right 
to inquire whether the laws were expedient or 
constitutional, or otherwise, if he did s^p inquire, 
and if upon such inquiry he came^ to the con- 
clusion tnat, for any reason, he would not e^^r 
cute the law according to th^ terpcis of thiS law, 
then he willfully violated his oath of ofl&ce and 
the Constitution, of the United States. Th^ 
necessary, the inevitable presumption, in la\^ 
is, that he acted under the influence! of bad 
motives in so doing,, and no evidence can be 
introduced controlling or coloring in apy degree 
this necessary presumption of the law. 

Having, therefore, no right to entertain any 
motive contrary tp his constitutional obligation 
to execute the laws, he cannot plead his mo: 
tive. Inasmuch as he can neither plea4 nor 
prove his motive, the presumption of the law 
must remain that in violating his oath of office 
and the Constitution of the CTnited States he 
was influenced by a bad motive. The magis- 
trate who willfully breaks the laws, in, violation 
of his oath to execute them, insults and out- 
rages the common sense and the common na- 
ture of his countrymen when he asserts that 
their laws are so bad that they deserve to be 
broken. This is the language of a defiant 
usurper, or of a man who has surrendered him- 
self to the counsel and control of the enemies 
of his country. 

If a President, believing the law to be un- 



constitutional, may refuse to execute it, then 
your laws for the reconstruction of the southern 
States, your laws for the collection of the iri-'' 
ternal revenue, your laws for the coUectio^n of 
custom-house duties, are dependent for their 
execution upon the individual opinion of the 
President as to whether they are constitutional 
or not ; and if these laws are so dependent, all 
other laws are equally dependent upon the opin- 
ion of the Executive. Hence it follows that, 
whatever the legislation of Congress may be, the 
laws of the country are tp be executed only so 
far as the President l)elieve8 them to be constiT 
tutional. This respondent avers that his sole 
object in violating the tenure- of-office act was 
to obtain the opinion of the Supreme Court 
upon the question of the constitutionality of 
that law. In other words, he deliberately vio- 
lated the law, which was in him a crime, for 
the purpose of ascertaining judicially whether 
the law could be violated with impunity or not. 
At that very time he had resting upon him the 
obligations of a citizen to obey the laws, and the 
higher' and more solemn obligation, imposed 
by the Constitution upon the first magistrate of 
the country, to execute the laws. It a private 
citizen violates a taw, he does so at his peril. If 
the President or Vice President, or any other 
civil officer, violates a law, his peri) is that he 
may^e impeached by the Houi^e of Represent- 
atives and couvicted hy the Senate. This is 
precisely the responsibility which the respond- 
ent has incurred ; and it would be no renef to 
him for his willful violation of the law, in the 
circumstances in which he is now placed, if 
the court itself had pronounced the same to be 
unconstitutional. 

But it is not easy to comprehend the auda- 
city, the criminal character of a proceeding 
by which the President of the United States 
attempts systematically to undermine the Gov- 
ernment itself by drawing purposely into con- 
troversy, in the courts and elsewhere, the 
validity, of the laws enacted by the constituted 
authorities of the country, who, as much as 
himself, are individually under an obligation 
to obey, the Constitution in all their public 
acts. With the same reason and for the same 
object he might violate the reconstruction laws, 
tax laws, tariff acts, or the neutrality laws of 
the country ; and thus, in a single day of his 
official life, raise questions which could not be 
disposed of for years in the courts of the coun- 
try. The evidence discloses the fact that he 
has taken no step for the purpose of testing 
the constitutionality of the law. He suspended 
numerous officers under, or, if not under, at 
least, as he hiimself admits, in conformity with 
the tenure- of-office law, showing that it was 
not his sole object to test its constitutionality. 
He has had opportunity to make application 
through the Attorney General for a writ of ^,e> 
warranto^ which miglit have tested the validity 
of the law in the courts. This writ is the writ 
of the Government, and it can never be granted 
upon the application of a private person. The 
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President has never taken one step to test the 
law in the courts. Since his attempted re- 
moval of Mr. Stanton on the 21st of February 
last he might have instituted proceedings by a 
writ of quo warranto, and by this time have 
bbtaiined, probably, a judicial opinion covering 
all the points of the case. But he shrinks from 
the test he says he sought. Thus is the pretext 
of the President fully exposed. Th6 evidetice 
shows that he never designed to test the law in 
the courts. His object was to seize the offices 
of the Government for purposes of corruption, 
and by their influence to enable him to recon- 
struct the Union in the interest of the rebel- 
lious States. In short, he, resorted to this 
usurpation as an efficient and necessary means 
of usurping all power and of restoring the 
Government to rebel hands. , 

No criminal was ever arraigned who offered 
a more unsatisfactory excuse for his crimes. 
The President had no right to do whAt he says 
lie designed to do, and the evidence shows that 
he never has attempted to do what he now 
assigns as his purpose when he trampled the 
laws of his country under his feet. 

These considerations have prepared A.e way 
in some degree, I trust, for an examimion of 
the provisions of the Constitution relating to 
the appointment of embassadors and other pub- 
lic ministers and consuls, judges of the Supreme 
Court, and other officers of the United States, 
for whose app6intment provision is made in the 
second section of the secoi^d article of the Con* 
stitution. It is t^ere declared that the Presi- 
dent ^* shall nominate,*' and, by and with the 
consent of the Senate, shall '^appoint embas- 
sadors and other public ministers and consuls, 
judges of the Supreme Court, atid all other 
officers of the United States whose , appoint- 
ments are not herein otherwise provided for 
and which shall be established by law*'* The 
phrase, **are not herein otherwise provided 
for," is understood to refer to Senators, who, 
under the Constitution, in case of a vacancy, 
may be appointed by the Governors of the sev- 
eral States, and to those appointments which 
might be confided by law to the courts or to the 
heads of Departments. It is essential to notice 
the fact that neither in this provision of the 
Constitution nor in any other is power given to 
the President to remove any officer. The only 
power of removal specified in the Constitution 
IS that of the Senate, by its verdict of guilty, to 
remove the President, Vice President, or other 
civil officer who may be impeached by the House 
of Eepresentatives and presented to the Senate 
for tnal. 

Upon the premises already laid down it is 
clear that the power of removal from office is 
not vested in the President alonei, but only in 
the President by and with the advice and con- 
sent 6f the Senate. Applying the provision 
of the Constitntion already cited to the con- 
dition of affairs existing at the time the Gov- 
ernment was organized, we find that the course 
parsiied by the First Congress and by th« first 



President was the inevitable result of the 
operation of this provision of the organic law. 
In the first instance, several executive Depart- 
ments were established by acts of Congress, 
and in those Departments offices of various 
grades were created. The conduct of 'foreign 
affairs required the appointment of embas- 
sadors, ministers, and consuls, and conse- 
quently those necessary offices were established 
by law. The President, in conformity with 
this provision of the Constitution, made nom- 
inations to the Senate of persons to fill the 
various offices so established. These nomina- 
tions were considered and acted upon by the 
Senate, and when confirmed by the Senate the 
persons so nominated were appointed and 
authorized by commissions under the hand of 
the President to enter upon the discharge of 
their respective duties. In ^he nature of the 
case it was not possible for the President, dur- 
itig a session of the Senate, to assign to duty 
in any of the offices so created any person who 
had not been by him nominated to the Senate 
and by that body confirmed, and there is no 
evidence that any such attempt was made. 
The persons thus nominated and confirmed 
were in their offices uiider the Constitution, 
and by virtue of the concurrent action of the 
President and the Senate. There is not to be 
fbund in the Constitution any provision con- 
templating the removal of such persons from 
office. But inasmuch as it is essential to the 
proper administration of affairs that there 
should be a power of removal, and inasmuch 
as the power of nomination and confirmation 
vested in the President and in the Senate is a 
continuing power, not exhausted either by a 
single exercise or by a repeated exercise in 
reference to a particular office, it follows legiti- 
mately and properly that the President might 
at any time nominate to the Senate a person to 
fill a particular office, and the Senate, in the 
exercise of its constitutional power, could con- 
firm that nomination, that the person so nom- 
inated and confirmed would have a right to 
take and enjoy the office to which he had been so 
appointed, and thus to dispossess the previous 
incumbent. It is apparent that no removal 
can be made unless the President takes the 
initiative, and hence the expression *^ removal 
by the President.'' 

As, by a common and universally recognized 
principle of construction, the most recent 
statute is obligatory and controlling wherever 
it contravenes a previous statute, so a recent 
commission, issued under an appointment 
made by and with the advice and consent of 
the Senate, supersedes a previous appointment 
although made in the same manner. It is thus 
apparent that there is, under and by virtue of 
the clause of the Constitution quoted, no power 
of removal vested either in the President or in 
the Senate, or in both of them together as an 
independent power; but it is rather a con- 
sequence of the power of appointment. And 
as the power of appointment is not vested in 
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the President, bat only the right to make a 
nomination, which becomes an appointment 
only when the nomination has been confirmed 
by the Senate, the power of removing a public 
officer cannot be deemed an executive power 
solely within the meaning of this provision of 
the Constitution. 

This view of the subject is in harmony with 
the opinion expressed in the seventy-sixth 
number of the I^ ederalist. After stating with 
great force the objections which exist to the 
''exercise of the power of appointing to office 
by an assembly of men,'' the writer proceeds 
to say: 

**The truth of the principles here advanced seems 
to have been felt by the most in telligentof those who 
have found fault with the provision made in this re- 
spect by the convention. They contend that the 
President ought solely to have been authorized to 
make the appointm^^nts under the Federal Govern- 
ment. But it is easy to show that every advantage 
to be expected from such an arrangement would m 
substance be derived from the power of nomination^ 
which is proposed to be conferred upon him, while 
several disadvantages which might attend the abso- 
lute power of appointment in the hands of that officer 
would be avoided. In the act of nominating his 
judgment alone would be exercised, and as it would 
be ms sole duty to point out the man who with the 
approbation of the Senate should fill an office, his 
responsibility would be as complete as if he were to 
make the final appointment. There can, in this view, 
be no difference between nominating and appointing. 
The same motives which would influence a ))roper 
discharge of his duty in one case would exist in the 
other ; and as no man could be appointed but upon 
his previous nomination, every man who might be 
appointed would be in fact his choice. 

But his nomination may be overruled. Thiiit 
certainly may, yet it can only be to make pl^ou for 
another nomination by himself. The peivi>ii nlri- 
mately appointed must be the object of hi.- \'t>.'n.-T- 
ence, though, perhaps, not in the highest d< L^r< • . [t 
is also not very probable that his nominati Id 

often be overruled. TheSena^ecouldnotbc »d 

by the preference they might reel to anothei ct 

the one proposed, because they could m^l iL-r^ure 
themselves that the person they might wi:jh would 
be brought forward by a second, or by any subse- 
quent nomination. They could not even be certain 
that a future nomination would present a candidate 
in any degree more acceptable to them. And as 
their dissent might cast a kind of stigma upon the 
individual rejected, and might have the appearance 
of areflection upon the judgment of the Chief Magis- 
trate, it is not likely that their sanction would often 
be refused, where there were not special and strong 
reasons for the refusal. 

**To what purpose, then, require the cooperation 
of the Senate ? I answer that the necessity of their 
concurrence would have a powerful, though in gen- 
eral, a silent operation. It would be an excellent 
check upon the spirit of favoritism in the President, 
and would tend greatly to preventing the appoint- 
ment of unfit characters, from State prejudice, from 
family connection, from personal attachment, or 
from a View to popularity. And, in addition to this, 
it would be an efficacious source of stability in the 
Administration. 

** It will readily be comprehended that a man who 
had himself the sole disposition of office would be 
governed much more by his private inclinations and 
mterests than when he was bound to submit the pro- 
priety of his choice to the dictation and determina- 
tion of a different and independent body, and that 
body an entire branch of the Legislature. The 
possibility of rejection would be a strong motive to 
care in proposing. The danger of his own reputa- 
tion, and, in the case of an elective magistrate, to 
his political existence, ft-om betraying a spirit of 
favoritism, or an onbeooming pursuit of popnlaritar, 
to the observation of a body whose opinion would 



have great weight in forming that of the public, 
could not fail to operate as a barrier to one and to 
the other. He would be both ashamed and afraid to 
bring forward for the most distinguished or lucra- 
tive stations candidates who had no other merit than 
that of coming from the same State to which he par- 
ticularly belonged, or of being in some way or other 
personally allied to him, and possessing the neces- 
sary insignificance and pliancy to render them the 
obsequious instruments of his pleasure.'^ 

When the President has made a nomination 
for a particular office, and that nomination has 
been confirmed by the Senate, the constitu- 
tional power of the President auring the ses- 
sion of the Senate is exhausted with reference 
to that officer. All that he can do under the 
Constitution is in the same manner to nominate 
a successor, who may be either confirmed or 
r^ectedby the Senate. Considering the powers 
of the President exclusively with reference to 
the removal and appointment of civil officers 
during the session of the Senate it is clear that 
he can only act in concurrence with the Senate. 
An office being filled, he can only nominate a 
successor, who, when confirmed by the Senate, 
is, by operation of the Constitution, appointed 
to the office, and it is the duty of the President 
to issuKjL his commission accordingly. This 
commnMon operates as a supersedeas^ and the 
previous occupant is thereby removed. 

No legislation has attempted to enlarge or 
diminish the constitutional powers of the Pres- 
ident, and no legislation can enlarge or diminish 
his constitutional powers in this respect, as I 
shall hereafter show. It is here and now, in 
the presence of this provision of the Constitu- 
tion concerning the true meaning of which 
there neither is nor has ever been any serious 
doubt in the mind of any lawyer or statesman, 
that we strip the defense of the President of 
all the questions and technicalities which the 
intellects of men, sharpened but not enlarged 
by the practice of the law, have wrung from the 
legislation of the country covering three fourths 
of a century. 

On the 2l8t day of February last Mr. Stan- 
ton was de facto and dejure Secretary for the 
Department of War. The President's letter 
to Mr. Stanton of that date is evidence of 
this fact : 

ExBCUTivB Mansion, 
Washington. D. C. February 21, 1868. 

Sib: By virtue of the power and authority vested 
in me as President by the Constitution and laws of 
the United States, you are hereby removed from 
office as Secretary for the Department of War, and 
your functions as such will terminate upon receipt 
of this communication. 

Tou will transfer to Brevet Major General Lorenzo 
Thomas, Adjutant General of the Army, who has 
this day been authorized and empowered to aet as 
Secretary of War ad interim, all records, books, pa- 
pers, and other public property now in your custody 
and charge. 

Respectfully, yours, ANDRBW JOHNSON. 
Hon. Kdwin M. Stanton, Washington, J), C, 

This letter is an admission, not only that Mr. 
Stanton was Secretary of War on the 21st of 
February, 1868, but also that the suspension 
of that officer of the 12th of August, A. D. 
1867, whether made under the tenQre-of-offic» 
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act or not, was abrogated by the action of the 
Senate of the 13th of January, 1868, and that 
then Mr. Stanton the^by was restored law- 
fully to the office of Secretary for the Depart- 
ment of War. 

On the 21st day of February the Senate was 
in session. There was then but one constitu- 
tional way for the removal of Mr. Stanton ; a 
nomination by the President to the Senate of 
a successor, and his confirmation by that body. 
The President attempted to remove Mr. Stan- 
ton in a way not known to the Constitution, 
and in violation thereof bv issuing the said 
order for his removal. In the first of the arti- 
cles it is set forth that this order was issued 
^Mu violation of the Constitution and of the 
laws of the United States,'' and the President 
is consequently guilty under this article ; we 
have proved a violation either of the Constitu- 
tion or the laws. If we show that he has vio- 
lated the Constitution of the United States, 
we show also that he has violated his oath of 
office^ which pledged him to support the Con- 
stitution. Thus is the guilt of the President, 
under the Constitution and upon admitted 
facts, established beyond a reasonable doubt. 
This view is sufficient to justify and require at 
your hands a verdict of guilty under the first 
article, and this without any reference tp the 
legislation of the country, and without refer- 
ence to the constitutionality of the tenure-of- 
office act or to the question whether the Sec- 
retary of War is included within its provisions 
or not. But 1 intend in .the course of my ar- 
gument to deal with all these questions of law, 
and to apply the law as it shall appear to the 
facts provea or admitted. To be sure, in my 
judgment, the case presented b\' the House of 
Kepresentatives in the name of all the people 
of the United States might safely be rested 
here; but the cause of justice, the cause of 
the country, requires us to expose and demon- 
strate the guilt of the President in all the par- 
ticulars set forth in the articles of impeach- 
ment. We have no alternative but to proceed. 
In this connection I refer to a view presented 
by the counsel for the President in his open- 
ing argument. He insists or suggests that 
inasmuch as the letter to Stanton of the 21st 
of February did not, in fact, accomplish a 
removal of the Secretary, that therefore no 
offense was committed. The technicalities of 
the law have fallen into disrepute among the 
people, and sometimes even in the courts. 
The technicalities proper of the law are the 
rules developed by human experience, and 
justly denominated, as is the law itself, the 
perfection of human reason. These rules, 
wise though subtle, aid in the administration 
of justice in all tribunals where the laws are 
judicially administered. But it often happens 
that attorneys seek to confuse the mincw of 
men and thwart the administration of justice 
by the suggestion of nice distinctions which 
have no foundation in reason and find no sup- 
port in general principles of right. 



The President cannot assume to exercise a 
power as a power belonging to the office he 
holds; there being no warrant in law for such 
exercise, and then plead that he is not guilty 
because the act undertaken was not fully ac- 
complished. The President is as guilty in con- 
templation of law as he would have been if 
Mr. Stanton had submitted to his demand and 
retired from the office of Secretary for the De- 
partment of War. Nothing more possible re- 
mained for the President except a resort to force, 
and what he did and what he contemplated 
doing to obtain possession of the office by force 
will be considered hereafter. 

If these views are correct, the President is 
wholly without power, under and by virtue of 
the Constitution, to suspend a public officer. 
And most assuredly nothing is found in the 
Constitution to sustain the arrogant claim 
which he now makes, that he may during a 
session of the Senate suspend a public officer 
indefinitely and make an appointment to the 
vacancy thus created without asking the advice 
and consent of the Senate either upon the sus- 
pension or the appointment. 

I pass now to the consideration of the third 
clause of the second section of the second arti- 
cle of the Constitution : 

*'The President shall have power to fill a]> all 
vacancies that may happen during the recess of the 
Senate, by granting commissions which shall expire 
at the end of their next session.'' 

The phrase, "may happen," construed ac- 
cording to the proper and weh-understood 
meaning of the words when the Constitution 
was framed, referred to those vacancies which 
might occur independently of the will of the 
Government — vacancies arising from death, 
from resignation, from circumstances not pro- 
duced by the act of the appointing power. 
The words ** happen" and ** happened" are 
of frequent use in the Bible, *^ that well of pure 
English undefiled," and always in the sense of 
accident, fortuity, chance, without previous 
expectation, as to befall, to light, to fall, or to 
come unexpectedly. This clause of the Con- 
stitution contains a grant of power to the Pres- 
ident, and under and by virtue of it he may 
take and exercise the power granted, but 
nothing by construction or by implication. He 
then, by virtue of his office, may, during the 
recess of the Senate, grant commissions which 
shall expire at the end of the next session, and 
thus fill up any vacancies that may happen *, 
that is, that may come by chance, by accident, 
without any agency on his part. 

If, then, it be necessary and proper, as un- 
doubtedly it is necessary and proper, that pro- 
vision should be made for the suspension or 
temporary removal of officers who, in the recess 
of the Senate, have proved to be incapable or 
dishonest, or who in the judgment of the Pres- 
ident are disqualified for the further discharge 
of the duties of their offices, it is clearly a 
legislative right and duty, under the clause of 
the Constitution which authorizes Congress 
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** to make all laws wTiieh ehali be nec^.-^saryanc] 
proper to carry into e^cecation ths foregoing 
powers^ ftnti all other powera vested in ihe 
(joverament of the Umted Statea^ or in any 
depiirfcraent or officer thereof/' to provide for 
tbe coniifigeney. It is no answer to tins view 
of the case to aay 1 hat until the 2d of March ^ 
18G7i Oongres^s afeglected to legislate apon this 
fiubkctt and that dEirin^ the long period of 
a a ell neglect^ by tha advice of Attorney a Gen- 
eral, the practice waa introduced and con- 
tinued, by iTbicti tbe President^ daring the re- 
nesa of the B^naiOi removed from ofnce per- 
sona vvho bad been nominated by the Preaiaent 
and contiraied by the Senate. Thia practice 
liuvliig originated in the neglect of Coagreas to 
legialate upon a sobject cleurly 'ivitbin ita jnria* 
diction^ and only tolerated by Congreaa, haa, 
at moHt, the Force of a practice or usage which 
can at any time be annnlled or controlled by 
Btatdte. 

This view is also Bustaioed by the reasoning 
of Haimiltoa, in the dxty- seventh number df 
the Federal iat^ in whicli he say a i 

"The laat of t"hoB(s two claused, It is equally clear, 
(?riTiii^t bfl midtirntotid to camprcsbond tlie power of 
lilliag VELcancieB in the ^eaaUi, for the fblioiring 
r^^uus : Firat^ the relation ia which that elatisb 
FtEiDtla to the other, whkh tied nrea the Beneial ri)o<3o 
of uptioiiidnjir oflioorj of tba United States, denoted 
it to bci notbinff morp thji-n n-s^mpidement to the other, 
for tbe parpoBO of CBtablishluf? an i^ujEiUary method 
of nripomtiuent iu aaa^ to if bieh the gcueral method 
waa innd equate . Th e o rd i n [try p o wqt f uppoi n t m c*n t 
la con fid ed to tho Prejiideat and Soprato jointltf, and 
can therefore only bfl cscrciBcd durinir thesea.sion of 
tho Seunte; but m it iron Id have beoa improjx'r to 
obli^ra this body to bo oontlnuaUy jn aession for tbe 
p.ppomtment of o^oer^j ciad oa yacaneies mi^bt hap^ 
pc;n \vi thi^r recetiSf wbLeh it niiiffbt be necoiiaarj' ior 
tbe public service to fiU without dduy, the anct^ood- 
\ng diLUtie id e\f[deul.ly ia:i tended tb authqrizo th.b 
rreEidcDt, tfinffli/. to make temporary appointments 
^luring tbe reec^a of tbe S^eatLte^ by grantiuff naui- 
misaions yrhicsh ahoald expire at the end of tbcLr 

The argnmentB wliich I have tbua offered, 
and the nuthoritiea qnoted^ aboiv that the Pres- 
ident had uot the power during the session of 
the Senate to remove either the Secretary of 
War or any civil ofiicer tVom office by virtue 
of the Couatitntion, The power of removd 
dtiritig the receaa of the Senate iv&s recognized 
by the act of 1781^, and tolerated by the coun- 
try upou the opinions of Attorneya General till 
IHGT. The President clairasT however^ and aa 
an incident of thepowerof removal^ the power 
to enapend from office indefinitely any officer 
of the Governineut ; bat inasmuch aa hia claim 
to the power of removal is not supported by 
the Couatitution^ he cnnnot sustain any other 
claim as au incident of that power* Bat if the 
power to remove were admitted, it would by 
no means follow that the President iiaa the 
power to gngpend indefinitely* The power to 
EG spend indefinitely \$ a different power from 
that of removal, and it is in no proper senae 
nticessarily an iacidpnt. It uii^jht be very well 
conceived that if the frarnera of the Coualitu- 
ti^^n ],:kt] Thought fit to coufer upon the Presi- 
dent the power to remove a public ofiScer ab- 



solutely, his removal to be followed by the 
nomination of a successor to the Senate, they 
might yet have denied^o the President the 
power to suspend publro oflScers indefinitely 
and to supply their places by his appointees 
without the advice and consent of the Senate. 
But, inasmuch as the power to suspend inde- 
finitely is not a power claimed as a specific grant 
under the Constitution, and as the claim by the 
President of tbe power of removal during a 
session of the Senate is not sustained by the 
text of the Constitution or by any good author- , 
ity under it, it is not important to consider 
whether, if the power of removal were admitted 
to exist, the power to suspend indefinitely could 
be considered as an incident. It is sufficient 
to say that neither power, in the sense claimed 
by the President, exists under the Constitution 
or by any provision of law. 

I respectfully submit, Senators, that there 
can be no reasonable doubt of the soundness 
of the view I have presented, both of the lan- 
guage and meaning of the Constitution in re- 
gard to appointments to office. But, if there 
were any doubt, it is competent and proper 
to consider the effects of the claim, if recog- 
nized, as set up by the President. And In a 
matter of doubt as to the construction of the 
Constitution it would be conclusive of its true 
interpretation that the claim asserted by the 
President is fraught with evils of the gravest 
character. He claims the right, as well when 
the Senate is in session as when it is not in 
session, to remove absolutely, or to suspend 
for an indefinite period of time, according to 
his own discretion, every officer of the Army, 
of the Navy, and of the civil service, and to 
supply their places with creatures and partisans 
of his Own, To be sure, he has not asserted, 
in direct form, his right to remove and suspend 
indefinitely officers of the Army and Navy j but 
when you consider that the Constitution makes 
no distinction in the tenure of office between 
military, naval, and civil officers : that all are 
nominated originally by the President and re- 
ceive their appointments upon the confirmation 
of the Senate, and hold their offices under the 
Constitution by no other title than that which 
secures to a Cabinet officer or to a revenue col- 
lector the office to which he has been appointed, 
there can be no misunderstanding as to the 
nature, extent, and dangerous character of the 
claim which the President makes. The state- 
ment of this arrogant and dangerous assump- 
tion is a sufficient answer to any doubt which 
might exist in the mind of any patriot as to 
the true intent and meaning of the Constitu- 
tion. It cannot be conceived that the men who 
framed that instrument, who were devoted to 
liberty, who had themselves suffered by the 
exercise of illegal and irresponsible power, 
would have vested in the President of the 
United States an authority, to be exercised 
without the restraint or control of any other 
branch or department of the Government, 
which would enable him to corrupt the civil, 
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military? and naval officers of the country by 
rendering them absolutely dependent for their 
positions and emoluments upon his will. 

At the present time there are forty-one 
tbousand officers, whose'aggregate emoluments 
exceed $21>000,000 per annum. To all these 
the President's claim applies. These facts 
express the practical magnitude of the subject. 
Moreover, this claim was never asserted by 
any President or by any public man from the 
beginning of the Government until the present 
time. It is in violation also of the act of July 
13, 1866, which denies to the Executive the 

Sower to remove officers of the Army and the 
favy, except upon sentence of a court-martial. 
The history of the career of Andrew Johnson 
shows that he has been driven to the assertion 
of this claim by circumstances and events con- 
nected with his criminal design to break down 
the power of Congress, to subvert the institu- 
tions of the country, and thereby to restore 
the Union in the interest of those who partici- 
pated in the rebellion. Having entered upon 
this career of crime, he soon found it essential 
to the accomplishment of his purposes to secure 
the support of the immense retinue of public 
officers of every grade and description m the 
country. This he could not do without making 
them entirely dependent upon his will; and in 
order that they might realize their dependence, 
and thus be made subservient to his purposes, 
he determined to assert an authority over them 
unauthorized by the Constitution, and there- 
fore not attempted by any Chief Magistrate. 
His conversation with Mr. Wood in the autumn 
of 1866 fiilly discloses this purpose. 

Previous to the passage ot the tenure-of- 
office act he had removed hundreds of faithful 
and patriotic public officers, to the great detri- 
ment of the public service, and followed by an 
immense loss of the public revenues. At the 
time of the passage of the act he was so far 
involved in his mad schemes — schemes of am- 
bition and revenge — ^that it was^ in his view, 
impossible for him to retrace his steps. He 
consequently determined, by various artifices 
and plans, to undermine that law and secure to 
himself, in defiance of the will of Congress and 
of the country, entire control of the officers in 
the civil service and in the Army and the Navy. 
He thus became gradually involved in an unlaw- 
ful undertaking from which he could not re- 
treat. In the presence of the proceedings 
against him by the House of Representatives 
he had no alternative but to assert that under 
the Constitution power was vested in the Pres- 
ident exclusively, without the advice and con- 
sent of the Senate, to remove from office every 
person in the service of the country. This 
policy, as yet acted upon in part, and devel- 
oped chiefly in the civil service, has already pro- 
duced evils which threaten the overthrow of 
the Governmept. When he removed faithful 
public officers, and appointed others whose only 
claim to consideration was their unreasoning 
devot^n to his interest and unhesitating obe- 



dience to his will, they compensated themselves 
for this devotion and this obedience by frauds 
upon the revenues and by crimes against the 
laws of the land. Hence it has happened that 
in the internal revenue service alone — chiefly 
through the corruption of men whom he has 
thus appointed — the losses have amounted to 
not less than twenty-five, and probably to more 
than fifty million dollars during the last two 
years. 

In the presence of these evils, .which were 
then only partially realized, the Congress of 
the United States passed the tenure-of-office 
act as a barrier to their further progress. 
This act thus far has proved ineflectual as a 
complete remedy ; and now the President, by 
his answer to the articles of impeachment, 
asserts his right to violate it altogether, and 
by an interpretation of the Constitution which 
is alike hostile to its letter and to the peace 
and welfare of the country^ he assumes to 
himself absolute and unqualified power over 
all the offices and officers of the country. The 
removal of Mr. Stanton, contrary to the Con- 
stitution and the laws, is the particular crime 
of the President for which we now demand 
his conviction. The extent, the evil charac- 
ter, and the dangerous nature of the claims by 
which he seeks to justify his conduct are con- 
trolling considerations. By his conviction you 
purify the Government and restore it to its ori- 
ginal character. By his acquittal you surren- 
der the Government into the hands of an usurp- 
ing ^nd unscrupulous man, who will use all the 
vast power he now claims for the corruption 
of every branch of the. public service and the 
final overthrow of the public liberties. 

Nor is it any excuse for the President that 
he has, as stated in his answer, taken the ad- 
vice of his Cabinet officers in support of his 
claim. In the first place, he had no right 
under the Constitution to the advice of the 
head of a Department except upon subjects 
relating to the duties of his Department. If 
the President has chosen to seek the advice of 
his Cabinet upon other matters, and they have 
seen fit to give it upon subjects not relating 
to their respective Departments, it is advice 
which he had no constitutional authority to 
ask, advice which they were not bound, to 
give, and that advice is to him, and for all 
the purposes of this investigation and trial, as 
the advice of private persons merely. But of 
what value can be the advice of men who, in 
the first instance, admit that they hold their 
offices by the will of the person who seeks 
their advice, and who understand most clearly 
that if the advice they give should be contrary 
to the wishes of their master they would be at 
once, and in conformity with their own theory 
of the rights of the President, deprived of the 
offices which they hold? Having first made 
these men entirely dependent upon his will, he 
then solicits their advice as to the application 
of the principle by which they admit that they 
hold their places to all the other officers of the 



Digitized by VjOOQIC 



14 



Government. Could it have been expected 
that they, under such circumstances, would 
have given advice in any particular disagree- 
able to the will of him who sought it ? 

It was the advice of serfs to their lord, of 
servants to their master, of slaves to their 
owner. 

The Cabinet respond to Mr. Johnson as old 
Polonius to Hamlet. Hamlet says : 

"Do you see yonder cloud, that's almost in shape 
of a camel ? 

"Polonivs, By the mass, and 'tis like a camel, 
indeed. 

''HandeU Metbinks it is like a weasel. 

** Polonius. It is backed like a weasel. 

** Hamlet. Or, like a whale? 

** Polonius, \QTY like a whale." 

The gentlemen of the Cabinet understood the 
position that they occupied. The President, 
in his message to the Senate upon the suspen- 
sion of Mr. Stanton, in which he says that he 
took the advice of his Cabinet in reference to his 
action upon the bill regulating the tenure of 
certain civil offices, speaks thus : 

" The bill had then not become a law. The limita- 
tion upon the power of removal was not yet imposed, 
and there was yet time to make any changes. If any 
one of these gentlemen had then said to me that he 
would avail himself of the provisions of that bill in 
case it became a law, I should not have hesitated a 
moment as to his removal." 

Having indulged his Cabinet in such freedom 
of opinion when he consulted them in reference 
to the constitutionality of the bill, and having 
covered himself and them with public odium by 
its announcement, he now vaunts their opin- 
ions, extorted by power and given in subserv- 
iency, that the law itself may be violated with 
impunity. This, says the President, is the exer- 
cise of my constitutional right to the opinion 
of my Cabinet. I, says the President, am re- 
sponsible for my Cabinet. Yes, the President 
is responsible for the opinions and conduct 
of men who give such advice as is demanded, 
and give it in fear and trembling lest they be 
at once deprived of their places. This is the 
President's idea of a Cabinet, but it is an 
idea not in harmony with the theory of the Con- 
stitution. 

The President is a man of strong will, of 
violent passions, of unlimited ambition, with 
capacity to employ and use timid men, adhe- 
sive fnen, subservient men, and corrupt men, 
as the instruments of his designs. It is the 
truth of history that he has injured every per- 
son with whom he has had confidential rela- 
tions, and many have escaped ruin only by 
withdrawing from his society altogether. He 
has one rule of life : he attempts to use every 
man of power, capacity, or influence within 
his reach. Succeeding in his attempts, they 
are in time, and usually in a short time, utterly 
ruined. If the considerate flee from him, if 
the brave and patriotic resist his schemes or 
expose his plans, he attacks them with all the 
enginery and patronage of his office and pur- 
sues them with all the violence of his personal 
hatred. He attacks to destroy all who will 



not become his instruQients, and all who be- 
come his instruments are destroyed in the use. 
He spares no one. Already this purpose of 
his life is illustrated in the treatment of a gen- 
tleman who was of counsel for the respondeat, 
but who has never appeared in his behalf. 

The thanks of the country are due to those 
distinguished soldiers who, tempted by the 
President by offers of kingdoms which were 
not his to give, refused to fall down and wor- 
ship the tempter. And the thanks of the 
country are not less due to General Emory, 
who, when brought into the presence of the 
President by a request which he could not dis- , 
obey, at ohce sought to protect himself against 
his machinations by presenting to him the law 
upon the subject of military orders. 

The experience and the fate of Mr. John- 
son's eminent adherents are lessons of warn- 
ing to the country and to mankind ; and the 
more eminent a.nd distinguished of his adhe- 
rents have furnished the most melancholy les- 
sons for this and for succeeding generations. 

It is not that men are ruinea when they 
abandon a i)arty; but in periods of national 
trial and peril the people wul not tolerate those 
who, in any degree or under any cireumstances, 
falter in their devotion to the rights and in- 
terests of the Republic. In the public judg- 
ment, which is seldom erroneous in regard to 
gublic duty, devotion to the country and ad- 
erence to Mr. Johnson are and have been 
wholly inconsistent. 

Carpenter's historical painting of Emancipa- 
tion is a fit representation of an event tkemost 
illustrious of any in the annals of America 
since the adoption of the Constitution. Indeed, 
it is second to the ratification of the Constitu- 
tion only in the fact that that instrument, as a 
means of organizing and preserving the nation, 
rendered eipancipation possible. The prinei- 
pal figure of the scene is the immortal Lincoln, 
whose great virtues endear his name and mem- 
ory to all mankind, and whose untimely and 
violent death, then the saddest event in our 
national experience, but now not deemed so 
great a calamitv to the people who loved him 
and mourned for him as no pablic man was 
ever before loved or lamented, as is the shame, 
humiliation, disgrace, and sunering caused <by 
the misconduct and crimes of his successor. 
It was natural and necessary that the artist 
should arrange the personages of the group on 
the right hand and on the left of the principal 
figure. Whether the particular assignment was 
by chance, by the taste of the artist, or by the 
influence of a mysterious Providence which 
works through human agency, we know not 
But on the right of Lincoln are two statesmen 
and patriots who, in all the trials and vicissi- 
tudes of these eventful years, have remained 
steadfast to liberty, to justice, to the principles 
of constitutional government. Senators and 
Mr. Chief Justice, in this presence I venture 
not to pronounce their names. 

On tne left of Lincoln are five figures repre- 
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senting the other members of his Cabinet. 
One of these is no longer among the living ; he 
died before the evil days came, and we may 
indulge the hope that he would have escaped 
the fate of bis associates. Of the other iout 
three have been active in counseling and sup- 
porting the President in his attempts to subvert 
the Government. They are already ruined 
men. U^on the canvas they are elevated to 
the summit of virtuous ambition. Yielding to 
the seductions of power they have fallen. Their 
example and fate may warn us, but their ad- 
vice and counsel, whether eiven to this tribunal 
or to him who is on trial before this tribunal, 
cannot be accepted as the judgment of wise or 
of patriotic men. 

On motion of Mr. SPRAGUE, at two o'clock 
and fifteen minutes p. m., the Senate took a 
recess for fifteen minutes. 

At the expiration of the recess the Chief 
Justice resumed the chair and called the Sen- 
ate to order. 

Mr. SHERMAN. I move that the roll of 
the Senators be called, so that we may get their 
attendance. 

Mr. CONNESS. That is never done. 

Mr. SHERMAN, It can be done. A mo- 
tion to adjourn will have the same effect prac- 
tically. 

Mr. CONNESS. The Senator may move an 
adjournment and get a call in that way. 

Mr. SHERMAN. I move a call of the 
Senators. 

The CHIEF JUSTICE. The Senator from 
Ohio moves that the roll of the Senate be 
called. 

Mr. CONNESS. It never has been done. 

Mr. SUMNER. The rule provides for a 
call of the Senate. 

Mr. CONNESS. I should like to hear the 
rule. 

Mr. SUMNER. It is Rule 16. 

The CHIEF JUSTICE. The Secretary will 
read the sixteenth rule of the Senate. 

The Chief Clerk read as follows : 

" 16. When the yeas and nays shall be called for by 
one fifth of the Senators present, each Senatorcalled 
upon shall, unless for special reasons he be excused 
by the Senate, declare openly and without debate his 
assent or dissent to the question. In taking the yeas 
and nays, and upon a call of the Senate, the names 
of the Senators shall be called alphabetically.'' 

The CHIEF JUSTICE. If there be no ob- 
jection the Secretary will call the roll to ascer- 
tain who are present. 

Mr. DRAKE. I object, sir. 

Mr. SHERMAN. 1 move that there be a 
call of the Senate. 

The motion was agreed to ; and the roll 
being called, forty-four Senators answered to 
their names. 

The CHIEF JUSTICE. There are forty- 
four Senators answering to their names. The 
honorable Manager will proceed. 

Mr. Manager BOUTWELL. Mr. President, 
Senators, leaving the discussion of the provis- 
ions of the Constitution, I ^Kn now prepared to 



ask your attention to the character and history 
of the act of 1789, on which stress has been laid 
by the President in his answer, and bv the learned 
counsel who opened the case for the respond- 
ent. The discussion in the House of Repre- 
sentatives in 1789 related to the bill establish- 
ing a Department of Foreign Affairs. The first 
section of that bill, as it originally passed the 
House of Representatives, after recapitulating 
the title of the officer who was to take charge 
of the Department, and setting forth his duties, 
contained these words in reference to the Sec- 
retary of the Department: "To be removable 
from office by the President of the United 
States." The House, in Committee of the 
Whole, discussed this provision during several 
days, and all the leading members of the body 
appear to have taken part in the debate. Afi 
is well knpwn, there was a difference of opin- 
ion at the time as to the meaning of the Con- 
stitution. Some contended that the power of 
removing civil officers was vested in the Presi- 
dent absolutely, to be exercised by him, with- 
out consultation with the Senate, and this as 
well when the Senate was in session as during 
vacations. Others maintained that the initia- 
tive in the removal of a public officer must be 
taken by the President, but that there could be 
no actual removal except by the advice and 
consent of the Senate, and that this rule was 
applicable to the powers of the President as 
well during the vacation as during the session 
of the Senate. Others maintained that during 
the session of the Senate, while the initiative 
was in the President, the actual removal of a 
civil officer could be effected only upon the 
advice and consent of the Senate, but that dur- 
ing the vacations the President might remove 
such officers and fill their places temporarily, 
under commissions, to expire at the end of the 
next session of the Senate. Mr. Madison 
maintained the first of these propositions, and 
he may be said to be the only person of histor- 
icalrepptation at the present day who expressed 
corresponding opinions, although undoubted- 
ly his views were sustained by a consider- 
able number of members. It is evident from 
an examination of the debate that Mr. Madi- 
son's views were gradually and finally success- 
fully underniined by the discussion on that 
occasion. 

As is well known, Roger Sherman was then 
one of the most eminent members of that body. 
He was a signer of the Declaration of Inde- 
pendence, a member of the Convention which 
framed the Constitution of the United States, 
and a member of the House of Representa- 
tives of the First Congress. He was undoubt- 
edly one of the most illustrious men of the con- 
stitutional period of American history ; and in 
each succeeding generation there have been 
eminent persons of his blood and name ; but 
at no penod has his family been more distin- 
guished than at the present time. Mr. Sher- 
man took a leading part in the discussion, and 
there^s no doubt that the views which he enter- 
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tained and e2:pressed had a large influence in 

Producing the result which was finally reached, 
'he report of the debate is found in the first 
volume of the Annals of Congress; and I 
quote from the remarks made by Mr, Sherman, 
preserved on pages 510 and 611 of that volume : 

** Mr. Shebman. I consider this a very important 
subject in every point of view, and therefore worthy 
of full discussion. In my mind it involves three 
questions. First. Whether the President has, by the 
Constitution, the right to remove an officer appointed 
by and with the aaviae and corjEtnt of the senate. 
]Sa ffentl-oman contoiKl!= luii tljiH ihoiulvkfn iiud qon- 
ipnt 01 Lbe Staiiflldflreuue'^.-^fiijy luiijfikf tho iipnoLnt- 
uitjut iu all cases, unless iu iniwrior niiicea ivburo the 
contrary iS ej^labU^hf^d by [avri but ibf^u tht^y nllt^ii^e 
thnt, akbou^k the ^ 'in sent of the Si^'niiCti bo neces- 
Birr i<i the appoiDtmont, the Prettitlcnt iilonc, by Lhe 
c^Lure tit' \na o£hco, htm th« p*>i*trr ai remoTal. Now, 
it appe^vf^ ^^ i^s IhH-t this opinion \a itl-louiided, be- 
oandi: tbU provision wo^ iptt^nded for some usc^ful 
pq,rpo:!c, jLiid by tbat coni^trui^tion would ituE^vver 
none at a-ll. I t&ink the uomjurronoo of the Bi3uute 
tLB ueag^aary to appoiot an ol^oor oa the nomiuation 
of the Pr^sidupt; tbey are eoDstltuted a? muLual 
«bcuk.», each, having a neRatiyf> upon the other. 

^'1 cfinfidei it na au established priDcipltj: tbaitlie 
power which appoints can alsu removtj^ uuleid there 
aroexpreiseataeptionsmade^ Now^ tbc jicwRrwbiijh 
appoints thfi judires cannot dbpLcioe theia^ bBcaisse 
there u a qoa^titutional restriction in tbcir favurj 
otherwise tho President, by and with iho aJ vice and 
oonscnt of the Senate, beinij' tho power which tip- 
pointcd thom, wouid be Buflideot to remavc tb^m. 
Xhiii 16 iim conatriLotion in England^ whcro ika kio^ 
has tbo power of oppuiuting jod^ea; it wa-? declared 
to bfl duriuiT pltjasure, and ihey miaht bo removed 
when the monareb tbouffbt proper. It is a general 
principlf^ in law as well as return thut there shall 
to tbo PFimo authority to remote as to establish. It 
ia so in ltt5isluti(jn,iyhcrctbe acvertil branches whose 
coacUTrenee is Dcufuiaary to po^s a law inp^t copeur 
in ropoftliug it. Juatsn I totku lite b« in caacs of 
appointment, itnd the President alone may remove 
when bo aloue appoint?!, as in the oji^^e of iniorior 
oITk^i:^ to be es^tJiblished by law/' * " * ** * 

"As the otHee is tbo mere crtjature of the Loi'iRla- 
ture w^j muy form it under suf.di regulatJoaa hb we 
p leaflet wilU $ueh powers and dnrHtion as we think 
^ood policy rtj^uircs. We may fay be (-hull bold his 
ofBee during ieoocI behavior, or tbat iic shuJl be iin- 
nually olooted- Wo mtvy say he ishali he di^^placed 
ffirncsicct uf duty^ and puipt out liow he iibajl be 
oonvicted cf it without calilD^f i^ijuq the President 
or SeoJito. 

"Tho third qUf^stlop is* If the Leaidltiture has the 
power to autbtjrize the Prts^idcnt alone ta feuii^ve 
this oilicer whether jLiuejtpedietil toiuvei^t bim with 
it? I do uQt belluve it absolutely iie4je*j:iaTy that he 
should bflvc suvb i.f£>wer> because tLie [tuwcr Mi jfus- 
poTidip^ woulil ao^werull thepurpo:*e^ wbitsb (ireiirle- 
men have in view by giviniif ihc power of reiiiiival. 
I do oot think Lbat tbe officer is unly to bo reiuqved 
by ifnpyaebiuentj uy i* art^tiuii by thi: j^cntlemnu from 
South Carolina. (Mr, Sinitb,) beca^isie he is tho mere 
creatuje of the iaw^ and we can dtryct him to be re- 
moved on couviijUe^ of miainaqiigeiiieut or Luabillty 
wiUtout ^ulliuff upon tho Semvte fur their copeiir- 
rencc. But I believe, if we make no such provij^ion, 
hettiiiy cuu^tlLutLouaiLy bo rem wed by tbe Pres- 
ident, by and with the udviceand consent of ibedt^n- 
ate; and I belivveit wuuld be most expedieutfur us 
toeoy iH^tbin^ in tlie clause on this :3ul^cct." 

I may be pardoned if I turn aside for a mo- 
ment, and, addressing myself to the learned 
gentleman of counsel for the respondent who 
is to follow me in argument, I request him to 
refute, to overthrow the constitutional argu- 
ment of his illustrious ancestor, Roger Sher- 
man. Doing this, he will have overcome the 
first, but only the first, of a series of obstacles 
in the path of the President. 



In harmony with the views- of Mr. Sherman 
was the opinion expressed by Mr. Jackson, of 
Georgia, K)und on page 508 of the same valuing 
He says : 

" I shall agree to give him [that is, the President] 
the same power in cases of remaval that he has in 
appointing ; but nothing more. Upon this principle 
I would agree to give him the power of suspension 
during the recess of theSenate. This, in my opinion, 
would effectually provide against those inconven- 
iences which have been apprehended and not ex- 
pose the Government to those abuses we have to 
dread from the wanton and uneoBtrollable anthoritj 
of removing officers at pleasure." 

It may be well to observe that Mr. Madison, 
in maintaining the absolute power of the Pres> 
ident to remove civil officers, coupled with hid 
opinions upon that point doctrines concerning 
the power of impeachment which wouW be 
wholly unacceptable to this respondent. And, 
indeed, it is perfectly apparent that without 
the existence of the power to impeach and re- 
move the President of the United States front 
office in the manner maintained by Mr. Madi- 
son in that debate, that the concession of 
absolute power of removal would end in the 
destruction of the Government. Mr. Madison, 
in that debate, said : 

** The danger to liberty, the danger of maladminis- 
tration, has not yet been found to lie so mush in tJie 



facility of introducing improper persons into office 

. ., ,.^ ' ofd 

, he ©ub] 

515, vol. 1. 



as in the difficulty of displacing those who are un- 
worthy of the publio trust. "-^^nnoib of Conffress^ p. 



Again, he says : 

"Perhaps the greatrdanger, ashas been observed, of 
abuse in the executive ^ower lies in tbe improper 
continuance of bad men in office. But thepower we 
contend for will not enable him to do this ; for if an 
unworthy man be continued in office by an unworthy 
President the House of Representatives can at any 
time impeach him, and the Senate can remove him, 
whether the President chooses or not. The danger, 
then, consists merely in this : the President can dis- 
place from office a man whose merits require that he 
should be continued in it. What will be the motives 
which the President can feci for such abuse of his 

fewer and the restraints that operate to prevent it ? 
n the first place be will be impeachable by this 
House before the Senate for such an act of malad- 
ministration ; for I contend that the wanton removal 
of meritorious officers would subject him to impeach- 
ment and removal from his high trust." — Annate cf 
Congress^ p. 517, vol. 1. 

It is thus seen that Mr. Madison took great 
care to connect his opinions of the power of 
removal in the President with a distinct decla- 
ration that if this power was improperly exer- 
cised by the President he would himself be 
liable to impeachment and removal from office. 
If Mr. Madison's opinions were to be accepted 
by the President as a whole, he would be as 
defenseless as he is at the present time if ar- 
raigned upon articles of impeachment based 
upon acts of maladministration in the removal 
of public officers. The result of the debate 
upon the bill for establishing the executive De- 
partment of Foreign AfiRairs was that the phrase 
in question which made the head of the Depart- 
ment ^^ removable from office by the President 
of the United States'* was stricken out by a 
vote of 81 in the affirmative to 19 in the nega- 
tive, and another fohn of expression was intro- 
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duced into the second section which is mani- 
festly in harmony with the views expressed by 
Mr. Sherman and those who entertained cor- 
responding opinions. 
The second section is in these words : 

" Sbo. 2. And heit further enacted. That there shall 
be in the said Department an inferior officer, to be 
appointed by the said princlDal officer, and to be em- 
ployed therein as be shall deem proper, and to be 
ealled the chief clerk of the Department of Foreign 
Affairs, and who, whenever the^aid principal officer 
shall be removed from office b^he president of the 
United States, or in other case of vacancy, shall, 
during such vacancy, have the charge and custody 
of all records, books, and papers appertaining to said 
Department."— (7m<ed States Statutes-at-Larget vol. 1, 
p. 29. 

It will be seen that the phrase here employed, 
"whenever the said principal officer shall be 
removed from office by the President of the 
United States," is not a grant of power to the 
President; nor is it, as was asserted by the 
counsel for the respondent, a legislative inter- 
pretation of a constitutional power. But it is 
merely at most a quasi recognition of a power 
in the Constitution to be exercised by the Pres- 
ident, at some time, under some circumstances, 
and subject to certain limitations. But there is 
no statement or declaration of the time when 
such power could be exercised, the circum- 
stances under which it might be exercised, or 
the limitations imposed upon its exercise. 

All these matters are left subject to the op- 
eration of the Constitution and to future legis- 
lation. This is in entire harmony with the 
declaration made by Mr. White, of North 
Carolina, in the debate of 1789. He says: 

"Let us then leave the Constitution to a free oper- 
ation, and let the President, with or without the 
consent of the Senate, carry it into execution. Then, 
if anyone supposes himself injured by their determ- 
ination, let him have recourse to the law, aad its 
decision will establish the true construction of tho 
Constitution." 

Mr. Gerry, of Massachusetts, also said : 

" Hence all construction of the meaning of the Con- 
stitution is dangerous or unnatural, and therefore 
ought to be avoided. This is our doctrine, that no 
power of this kind ought to be exercised by the Legis- 
lature. But we say, if we must give a construction 
to the Constitution, it is more natural to give the con- 
struction in favor of the power of removal vostingin 
the President, by and with the advice and consent of 
the Senate; because it is in the nature of things that 
the power which appoints removes also." 

Again, Mr. Sherman said, speaking of the 
words which were introduced into the first 
section and finally stricken out: 

" I wish, Mr. Chairman, that the words may beleft 
out of the bill, without giving up the question either 
way as to the propriety of the measure." 

The debate upon the bill relating to the De- 
partment for Foreign AJfairs occurred in the 
month of June, 1789 ; in the following month 
of August Congress was engaged in consider- 
ing the bill establishing the Treasury Depart- 
ment. This bill originated in the House, and 
contained the phrase now found in it, being 
the same as that contained in the bill establish- 
ing the State Department. 

The Senate was so far satisfied of the Impol- 
icy of malting any declaration whatever upon 



the subject of removal that the clause was 
struck out by an amendment. The House re- 
fused to concur, however, and the Senate, by 
the casting vote of the Vice President, receded 
from the amendment. 

All this shows that the doctrine of the right 
of removal by the Pregident survived the de- 
bate only as a limited and doubtful right at 
m«st. 

The results reached by the Congress of 1789 
are conclusive upop the following points : that 
that body was of opinion that the power of 
removal was not in the President absolutely, 
to be exercised at all times and under all cir- 
cumstances ; and secondly, that during the ses- 
sions of the Senate the power of rempval was 
vested in the President and Senate, to be 
exercised by their concurrent action; while 
the debate and the votes indicate that the power 
of the President to remove from office auring 
the vacation of the Senate was, at best, a 
doubtful power under the Constitution. 

It becomes us next to consider the practice 
of the Goveenment, under the Constitution, 
and in the presence of the action of the FJrst 
Congress, by virtue of which the President now 
claims an absolute, unqualified, irresponsible 
power over all public officers, and this without 
the advice and consent of the Senate or the 
concurrence of any other branch of the Gov- 
ernment. In the early years of the Govern- 
ment the removal of a public officer by the 
President was a rare occurrence, and it was 
usually resorted to during the session of the 
Senate, for misconduct in office pnly, and ac- 
complished by the appointment of a successor 
through the advice and consent of the Senate. 
Gradually a practice was introduced, largely 
through the example of Mr. Jefferson, of re- 
moving officers during the recess of the Sen- 
ate and filling their places under commissions 
to expire at the end of the next session. But 
it cannot be said that this practice became com- 
mon until the election of General Jackson, in 
1828. During liis administration the practice 
of removing officers during the recesses of the 
Senate was largely increased, and in the year 
1832, on the 18th of September, General Jack- 
son removed Mr. Duane from the office of Sec- 
retary of the Treasury. This occurred, how- 
ever, during a recess of the Senate. This act 
on his part gave rise to a heated debate in 
Congress and an ardent controversy through- 
out the country, many of the most eminent 
men contending that there was no power in 
the President to remove a civil officer, even 
during the recess of the Senate. The triumph 
of General Jackson in that cdhtrovei»y gave a 
full interpretation to the words which had been 
enmloyed in the statute of 1789. 

But, at the same time, the limitations of that 
power in the President were clearly settled, 
Doth upon the law and upon the Constitution, 
that whatever might be his power of removal 
during a recess of the Senate, he had no right 
to make a removal during a session of the Sen- 
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ate, except upon the advice and consent of that 
body to the appointment of a successor. This 
was the opinion of Mr. Johnson himself, as 
stated by him in a speech made in the Senate 
on the 10th of January, 1861: 

" I meant that the true way to fieht the battle was 
for u$ to Tf^miLiti herti ;inrl opotipj; urn plauea ai^^il^iied 
trj ud by ih c L'o dj? Li 1 ut i o n ft f l lie l ■ r.> mi t ry , W b y d i i.l I 
make tliut statement? It was bet'iiUfe cm the 1th day 
of March neii v^e shall buve si* mnjority in tbis 
bady; aud if, as aomc aiH^rGhcLided. the int^oniiEig 
AdEPJniHitTiitiofi ^biLlI f-huvf auy dL^p(t:iULau to niu.ke 
enoroa.(?hmcQtjd upon th& in^jtitution of slavery, en- 
vrOiiubiiiLpl^ upoQ t\iii righLd of the fitiiccB or aay 
other vloijition vt! the Constitution, vfo, by ri^miiiDing 
111 the Udioq tind atiiDdiujor at our pia«fCJ3. wiJl huve 
tho power tci re.^Ldt ulL thefie euc:roa£ibuienbf>^ Hoiv? 
iVe hare tbo power evau to reject the sppoiutm^iit 
of the C&binet otEcors of the iQcoming Pf t!sidt?iit. 
Then ahouid we not be tij^hLing the battle in the 
UiJTOn by resifltiDff oven tha orgaaiziitiou of the Ad- 
minii^trurUou in h oouytitutiotial ujtjde, nod thus, at 
the very ftart, disable an Admini^tradoB trhioh was 
likely to encrmai-^h oiri our Hj^^hts and to vtidiice the 
Couatitation of the country? So far aa a^pakiting 
even :^ minister abruiid is uoneeruedp tbo lucutiiiug 
Admin t^iitri^tjen ^il) have do t>tiwifr without our con- 
fix ut it' we remain here. It comoc: into othcQ hiLnd- 
cuffed, powarieaa to do harm. We, sttftiidinjj here, 
hold the bjil a.nru of power in out haiid:^ ; we cun resist 
it at tha very tbreaboJd effet^Lually. uod do it int^ide 
of the Union and in our hou^fe* Tbeineomiui; Ad- 
minbtrutfon has not even the power to appoint a 
poetmatftcir whtjse atilary extJeedB ftl,0O0 a year with- 
out eousultation with, and the acuuie^uen^e of, the 
Spn»ty "f the United StntHS. The President biM not 
oven the power to dniw his salary + h'n^ S>il5,000 per 
annuiUf unlaai iva iipprQpriQ.Ee li."' '^Comfre/ntiattal 
Globe, vol.—, page — . 

It may be well observed that, for the pur- 
poses of this trial, and upon the question 
whether the President is or is not guilty under 
the first three articles exhibited against him by 
the House of Representatives, it is of no con- 
sequence whether the President of the United 
States has power to remove a civil officer dur- 
ing a recess of the Senate. The fact charged 
and proved against the President, and on which, 
as one fact proved against him, we demand his 
conviction, is, that he attempted to remove 
Mr. Stanton from the office of Secretary of 
War during a session of the Senate. It can- 
not be claimed with any propriety that the act 
of 1789 can be construed as a grant of power 
to the President to an extent beyond the prac- 
tice of the Government for three quarters of 
a century under the Constitution and under 
the provisions of the law of 1789. None of 
the predecessors of Mr. Johnson, from General 
Washington to Mr. Lincoln, although the act 
of 1789 was in existence during all that period, 
had ever ventured to claim that either under 
that act or by virtue of the Constitution the 
President of the United States had power to 
remove a civil officer during a session of the 
Senate without its consent and advice. The 
utmost that can be said is, that for the last 
forty years it had been the practice of the Ex- 
ecutive to remove civil officers at pleasure dur- 
ing the recess of the Senate. While it may be 
urged that this practice, in the absence of any 
direct legislation upon the subject, had become 
the common law of the country, protecting the 
Executive in a policy corresponding to that 



practice, it is also true, for stronger reasons, 
that Mr. Johnson was bound by his oath of 
office to adhere to the practice of his prede- 
cessors in other particulars, none of whom had 
ever ventured to remove a civil officer from 
his office during the session of the Senate and 
appoint a successor, either permanent or <zd 
interim^ and authorize that successor to enter 
upon the discharge of the duties of such office. 
The case of Tinj^Xhy Pickering has been ex- 
plained and it constitutes no exception. As 
far as is known to me the lists of removals and 
appointments introduced by the respondent do 
not sustain the claim of the answer in regard 
to the power of removal. 

Hence it is that the act of 1789 is no security 
to this respondent, and hence it is that we hold 
him ^ilty of a violation of the Constitution and 
of his oath of office under the first and third 
articles of impeachment exhibited against him 
bythe House of Representatives, and this with- 
out availing ourselves of the provisions of the 
tenure-of-office act of March 2, 1867. 

I respectfully ask that the views now sub- 
mitted in reference to the act of 1789, may be 
considered in connection with the argument I 
have already offered upon the true meaning 
of the provisions of the Constitution relating 
to the appointment of civil officers. 

I pass now to the consideration of the act 
of the 13th of February, 1795, on which the 
President relies as a justification for his ap- 
pointment of Lorenzo Thomas as Secretary of 
War ad interim. By this act it is provided : 

"In case of vacancy in the office of Secretary of 
State, the Secretary of the Treasury, or of the Sec- 
retary of the Department of War, or of any other 
officer of either of the said Departments whose ap- 
pointment is not in the head thereof, whereby they 
cannot perform the duties of their said respective 
offices, it shall be lawful forthe President of the Uuitcd 
States, in case he shall think it necessary, to author- 
ize any person or persons, at his discretion, to per- 
form the duties of the said respective offices until a 
successor be appointed or such vacancy be filled: 
Provided^ That no one vacancy shall be supplied 
in manner aforesaid, for a longer term than six 
months."— 1 ^atutes-at-LargCt p. 415. 

The ingenuity of the President and his coun- 
sel has led them to maintain that the phrase 
•*in case of vacancy," used in this statute, 
relates to any and every vacancy, however pro- 
duced. But the reading of the entire section, 
whether casually or carefully, shows that the 
purpose of the law was to provide a substitute 
temporarily in case of vacancy whereby the 
person in office could not perform the duties 
of his office, and necessarily ajjplied only to 
those contingencies of official life which put it, 
out of the power of the person in office to dis- 
charge the duties of the place ; such as sick- 
ness, absence; or inability of any sort. And 
yet the President and his counsel contend that 
a removal by the President is a case of vacancy 
contemplated by the law, notwithstanding the 
limitation of the President in his power of 
appointing an officer temporarily as to those 
cases ^hich render it impossible for the duly 
commiBsioned officer to perform the duties of 
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his office. When it is considered, as I have 
shown, that the President had no power — and 
this without considering the tenure- of-office act 
of March 2, 1867 — to create a vacancy during 
a session of the Senate, the act of 1795, even 
upon his construction, furnishes no defense 
whatever. But we submit that if he had pos- 
sessed the power which he claims by virtue jof 
the act of 1789, that the vacancy referred to in 
the act of 1795 is not such a vacancy as is 
caused by the removal of a public officer, but 
that that act is limited to those vacancies which 
arise unavoidably in the public service and 
without the agency of the President. But there 
is in the section of the act of 1795, on which 
the President relies, a proviso which nullifies 
absolutely the defense which he has set up. 
This proviso is that no one vacancy shall be 
supplied in manner aforesaid (that is, by a 
temporary appointment) for a longer term than 
six months. 

Mr. Johnson maintains that he suspended 
Mr. Stanton from the office of Secretary of War 
on the 12th of August last, not by virtue of the 
tenure-of-office act of March 2, 1867, but under 
a power incident to the general and unlimited 
power of removal, which, as he olaims, is vested 
in the President of the United States, and that, 
from the 12th of August last, Mr. Stanton has 
not been entitled to the office of Secretary for 
the Department of War. If he suspended Mr. 
Stanton as an incident of his general power of 
removal, then his suspension, upon the Presi- 
dent's theory, created a vacancy such as is 
claimed by the President under the statute of 
1795. The suspension of ^r. Stanton put him 
in such a condition that he *' could not perform 
the duties of the office. ' ' The President claims 
also to have appointed General Grant Secretary 
of War ad interim on the 12th of August last, 
by virtue of the statute of 1795. The proviso 
of that statute declares that no one vacancy 
shall be supplied in manner aforesaid (that is, 
by temporary appointment) for a longer term 
than six mouths. If the act of 1795 were in 
force, and if the President' s theory of his rights 
under the Constitution and under that act were 
a valid theory, the six months during which 
the vacancy might have been supplied tempo- 
rarily expired by limitation on the 12th day of 
February, 1868, and yet on the 21st day of 
February, 1868, the President appointed Lo- 
renzo Thomas Secretary of War ad interim to 
the same vacancy, and this in violation of the' 
statute which he pleads in his own defense. It 
16 too clear for argument that if Mr. Stanton 
was lawfully suspended, as the i^resident now 
claims, but not suspended under the tenure-of- 
office act, then the so-called restoration of Mr. 
Stanton on the 13th January was wholly illegal. 
But if the statute of 1795 is applicable to a 
vacancy created by suspension or removal, then 
the President has violated it by the appoint- 
ment of General Thomas Secretary of War ad 
interim. And if the statute of 1795 is not ap- 
plieabU to a vacancy occasioned by a removal, 



then the appointment of General Thomas Sec- 
retary of War a<i interim is without authority 
or the color of authority of law. 

The fact is, however, that the statute of 1795 
is repealed by the operation of the statute of 
the 20th of February, 1863. (Statutes-at-Large, 
vol. 12, p. 656.) 

If Senators will consider the provisions of 
the statute of 1863 in connection with the power 
of removal under the Constitution during a ses- 
sion of the Senate, by and with the advice and 
consent of the Senate, and the then recognized 
power of removal by the President during a 
recess of the Senate to be filled by temporary 
appointments, as was the practice previous to 
March 2, 1867, they will find that provision 
was made by the act of 1863 for every vacancy 
which could possibly arise in the public service. 

The act ot February 20, 1863, provides— 

*'That in case of the death, reaigncitiont absence 
from the seat of Government, or sickness of the head 
of an executive Department of the Oovernment, or 
of any officer of either of thesaid Departments whose 
appointment is not in the head thereof, whereby they 
cannot perform the dutiee of their retpective oMcee, it 
shall be lawful for the President of the United States, 
in case he shall think it necessary, to authorize the 
bead of any other executive Department or other 
officer in either of said Departments whose appoint- 
ment is vested in the President, at his discretion, to 
perform the duties of the said respective offices until 
a successor be appointed, orm^til such absence or in- 
ability shall cease : Provided^ That no one vacancy 
shall be sui)plied in manner aforesaid for a longer 
term than six months." 

Provision was thus made by the act of 1868 
for filling all vacancies which could occur under 
any circumstances. It is a necessary rule of 
construction that all previous statutes making 
other and different provisions for the filling of 
vacancies are repealed by the operation of more 
recent statutes ; and for the plain reason that 
it is inconsistent with any theory of govern- 
ment that there should be two legal modes in 
existence at the same time for doing the same 
thing. 

If the view I have presented be a sound one 
it is apparent that the President's conduct 
finds no support either in the Constitution, in 
the act of 1789^ or in the legislation of 1796, 
on which he chiefly relies as a justification for 
the appointment of Thomas as Secretary of 
War ad interim. It follows, also, that if the 
tenure-of-office act had not been passed the 
President would have been guilty of a high 
misdemeanor, in that he issued an order for 
the removal of Mr. Stanton from office during 
thv« session of the Senate, in violation of the 
Constitution and of his own oath of office; 
that he was guilty of a high misdemeanor in 
the appointment of Lorenzo Thomas as Sec- 
retary of War ad interim, and this whether 
the act of the 18th of February, 1795, is in 
force, or whether the same has been repealed 
by the statute of 1868. His guilt is thus fully 
proved and established as charged in the first, 
second, and third articles ot impeachment 
exhibited against him by the House of Repre- 
sentatives, and this without considering the 
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requirements or oooBtitatioDality of the act 
regulating the tenure of certain civil offices. 

1 pass now to the consideration of the tenure- 
of-office act. I preface what I haye to sa^ by 
calling to your attention that portion of my 
argument already addressed to you, in which 
I nave set forth and maintained, as I was able, 
the opinion that the President had no right to 
make any inquiiy whether an act of Congress 
is or is not constitutional ; that, haviue no right 
to make such inc[niry, he could not plead that 
he had so inquired and reached the conclu- 
sion that the act inquired about was invalid. 
You will also bear in mind the views presented, 
that this tribunal can take no notice of any 
argument or suggestion that a law deemed 
unconstitutional may be willfully violated by 
the President. The gist of his crime is that 
he intentionally disregarded a law, and, in the 
nature of the case, it can be no excuse or de- 
fense that such law, in his opinion, or in the 
opinion of others, was not in conformity with 
the Constitution. 

In this connection I desire to call your at- 
tention to suggestions made by tiie President, 
and by the President's counsel — ^by the Presi- 
dent in his message of December, 1867, and 
by the President's counsel in his opening argu- 
ment—that if ConQaess were by legislation to 
abolish a department of the Government, or 
to declare that the President should not be 
Commander-in-Chief of the Army or the Navy, 
that it would be the duty of the President to 
disregard such legislation. These are extreme 
cases and not within the range of possibility. 
Members of Congress are individually bound 
by an oath to support the Constitution of the 
United States, and it is not to be presumed, 
even for the purpose of argument, that they 
would wantonly disregard the obligations of 
their oath, and enact in the form of law rules 
or proceedings in plain violation of the Con- 
stitution. Such is not the course of legisla- 
tion, and such is not the character of the act 
we are now to consider. The bill regulating 
the tenure of certain civil offices was passed 
by a constitutional majority in each of the two 
Houses, and it is to be presumed that each 
Senator and Representative who gave it his 
support did so in the belief that its provisions 
were in harmony with the provisions of the 
Constitution. We are now dealing with prac- 
tical affi&irs, and conducting tibe Government 
within the Constitution ; and in reference to 
measures passed by Congress under such cir- 
cumstances, it is wholly indefensible for the 
President to suggest the course that, in his 
opinion, he would be justified in pursuing if 
Cfongress were openly and wantonly to disre- 
gard the Constitution and inaugurate revolu- 
tion in the Government. 

It is asserted by the counsel for the President 
that he took advice as to the constitutionality 
of the tenure- of-office act, and being of opin- 
ion that it wets unconstitutional, or so much 
of it at least as attempted to deprive him of 



the power of removing the members of the 
Cabmet, he felt it to be his duty to disregard 
its provisions; and the question is now put 
with feeling and emphasis whether the Pres- 
ident is to be impeached, convicted, and 
removed from office for a mere difference of 
opinion. True, the President is not to be 
removed fbr a mere difference of opinion. If 
he had contented himself with the opinion that 
the law was unconstitutional, or even with the 
expression of such an opinion privately or offi- 
cially to Congress, no exception could have 
been taken to his conduct. But he has at- 
tempted to act in accordance with that opinion, 
and in that action he has disregarded the re- 
quirements of the statute. It is for this action 
that he is to be arraigned, and is to be con- 
victed. But it is not necessary for us to rest 
upon the doctrine that it was the duty of the 
President to accept the law as constitutional 
and govern himself accordingly in all his official 
doings. We are prepared to show that the law 
is in truth in harmony with the Constitution, 
and that its provisions apply to Mr. Stanton as 
Secretary for the Department of War. 

The tenure- of-office act makes no change in 
the powers of the . President and the Senate, 
during the session of the Senate, to remove a 
civil officer upon a nomination by the Presi- 
dent, and confirmation hy the Senate, of a 
successor. This was an admitted constitutional 
power from the very organization of the Gov- 
ernment, while the right now claimed by the 
President to remove a civil officer during a 
session of the Senate, without the advice and 
consent of the Senate, was never asserted by 
any of his predecessors, and certainly never 
recognized by any law or by any practice. This 
rule applied to heads of Departments as well 
as to other civil officers. Indeed, it may be 
said, once for all, that the tenure by which 
members of the Cabinet have held their places 
corresponds in every particular to the tenure 
by which other civil officers have held theirs. 
It is undoubtedly true that, in practice, mem- 
bers of the Cabinet have been accustomed to 
tender their resignations upon a suggestion 
from the President that sucn a course would 
be acceptable to him. But this practice has 
never changed their legal relations to the Pres- 
ident or to the country. There was never a 
moment of time, since the adoption of the Con- 
stitution, when the law pr the opinion of the 
Senate recognized the right of the Presidem 
to remove a Cabinet officer during a session 
of the Senate, without the ccmsent of the Sen- 
ate given through the confirmation of a sue 
cesser. Hence, in this particular, the tenure- 
of- office act merely enacted and gave form to 
a practice existing from the foundation of the 
Government— a practice in entire harmony 
with the provisions of the Constitution upon 
that subject. The chief change produced by 
the tenure-of-office act had reference to re- 
movals during the recess of the Senate. Pre- 
vious to the 2d of Marofa, 1867, as has been 
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already shown, it was the practice of the Pres- 
ident daring the recesses of the Senate to re- 
move civil officers and to grant commissions 
to other persons under the third clause of the 
second section of the second article of the 
Constitution. This power, as has been seen, 
wa6 a doubtful one in the beginning. The 
practice grew up under the act of 1789, but 
the right of Congress by legislation to regulate 
the exercise of that power was not questioned 
in the great debate of that year, nor can it 
reasonably be drawn into controversy now. 

The act of March 2, 1867, declares that the 
President shall not exercise the power of re- 
moval, absolutely, during the recess of the 
Senate, but that if any officer shall be shown, 
by evidence satisfactory to the President, to be 
guilty of misconduct in office, or of crime, or 
for any reason shall become incapable or legally 
disqualified to perform his duties, the President 
may suspend him from office and designate 
some suitable person to perform temporarily 
the duties of such office until the next meeting of 
the Senate and the action of the Senate thereon. 

By this legislation the removal is qualified 
and is made subject to the final action of the 
Senate instead of being absolute, as was the 
fact under the practice theretofore prevailing. 
It is to be observed, however, that this feature 
of the act regulating the tenure of certain civil 
offices is not drawn into controversy by these 
proceedings, and therefore it is entirely unim- 
portant to the President whether that provision 
of the act is constitutional or not. I can, how- 
ever, entertain no doubt of its constitutionality. 
The record of the case shows that Mr. Stanton 
was suspended from office during the recess, 
but was removed from office, as far as an order 
of the President could effect his removal, dur- 
ing a session of the Senate. It is also wholly 
immaterial to the present inquiry whether the 
suspension of Mr. Stanton on the 12th of 
August, 1867, was made under the tenure-of- 
office act, or in disregard of it, as the President 
now asserts. It being thus clear that so much 
of the act as relates to appointments and re- 
movals from office during the session of the 
Senate is in harmony with the practice of the 
Government from the first, and in harmony 
with the provisions of the Constitution on which 
that practice was based, and it being admitted 
that the order of the President for the removal 
of Mr. Stanton was issued during a session of 
the Senate, it is unnecessary to inquire whether 
the other parts of the act are constitutional or 
not, and also unnecessary to inquire what the 
provisions of the act are in reference to the 
heads of the several Executive Departments. I 
presume authorities are not needed to show 
that a law may be unconstitutional and void in 
some of its parts, and the remaining portions 
continue in full force. 

The body of the first section of the act regu- 
lating the tenure of certain civil offices is in 
these words : 

" Every person holding any civil office to wMoh he 



has been appointed by and with the advice and con- 
sent of the Senate, and every person who shall here- 
after be appointed to any such office, and shall be- 
come duly (malified to act therein, is, and shall be 
entitled, to hold such office until a successor shall 
have been in like manner appointed and duly quali- 
fied, except as herein otherwise provided." 

Omitting for the moment to notice the excep- 
tion, there can be no doubt that this provision 
would have applied to the Secretary of War, 
and to every other civil officer under the Gov- 
ernment ; nor can there be any doubt that the 
removal of Mr. Stanton during a session of the 
Senate is a misdemeanor by the law, and pun- 
ishable as such under the sixth section of the 
act, unless the body of the section quoted is so 
controlled by the proviso as to take the Secre- 
tary of War out of its grasp. The proviso is 
in these words : 

"That the Secretaries of State, of the Treasury, of 
War, of the Navy, and of the Interior, the Postmaster 
General, and the Attorney General shall hold their 
offices respectively for and during the term of the 
President by whom they may have been appointed 
and one month thereafter, subject to removal by and 
with the advioe and consent of the Senate." 

We maintain that Mr. Stanton, as Secre- 
tary of War, was, on the 2d day of March, 
1867, within and included under the language 
of the proviso, and was to hold his office for 
and during the term of the President by whom 
he had been appointed, and one month there- 
after, subject to removal, however, by and with 
the advice and consent of the Senate. We 
maiatain that Mr. Stanton was then holding 
the office of Secretary of War for and in the 
term of President Lincoln, by whom he had 
been iappointed; that that term commenced 
on the 4th of March, 1865, and will end on the 
4th of March, 1869. The Constitution defines 
the meaning of the word *Henn.'' When 
speaking of the President, it says : ^ 

**He shall hold his office durinffthe term of four 
years, and, togetner with the Vice President, chosen 
for the same term, be elected as follows." 

Now, then, although the President first 
elected may die during his term, the office and 
the term of the office still remain. Having 
been established by tl^ Constitution, it is not 
in any degree dependent upon the circumstance 
whether the person elected to the term shall 
survive to the end or not. It still is a presi- 
dential term. It still is in law the term of the 
President who was elected to the office. The 
Vice President was chosen at the same time 
and elected for the same term. But it is the 
term of a different office from that of Presi- 
dent — the term of the office of Vice President. 
Mr. Johnson was elected to the office of Vice 
President for the term of four years. Mr. Lin- 
coln was elected to the office of President for 
the tergi of four years. Mr. Lincoln died in 
the second month of his term, and Mr. John- 
son succeeded to the office. 

It was not a new office ; it was not a new 
term. He succeeded to Mr. Lincoln's office, 
and for the remainder of Mr. Lincoln's term of 
office. He is serving out Mr. Lincoln's term 
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as President. The law says that the Secre- 
taries shall hold their offices respectively for 
and during the term of the President by whom 
they may have been appointed. Mr. Lincoln's 
terra commenced on the 4th of March, 1865. 
Mr. Stanton was appointed by Mr. Lincoln ; 
he was in office in Mr. Lincoln's term, when 
the act regulating the tenure of certain civil 
offices was passed ; and by the proviso of that 
act he was entitled to hold that office until one 
month after the 4th of March, 1869, unless he 
should be sooner removed therefrom, by and 
with the advice and consent of the Senate. 

The act of March 1, 1792, concerning the 
succession, in case the office of President and 
Vice President both become vacant, recognizes 
the presidential term of four years as the con- 
stitutional term. Any one can understand that 
in case of vacancy in the office of President 
and Vice President, and in case of a new elec- 
tion by the people, that it would be desirable 
to make the election for the remainder of the 
term. But the act of 1792 recognizes the im- 
possibility of this course in the section which 
provides that the term of four years for which a 
President and Vice President shall be elected 
(that is, in case of a new election, as stated,) 
shall in all cases commence on the 4th day of 
March next succeeding the day on which the 
votes of the electors shall have been given. 

It is thus seen that by an election to fill a 
vacancy the Government would be so far 
changed in its practical working that the sub- 
sequent elections of President, except by an 
amendment to the Constitution, could never 
again occur in the years divisible by four, as at 
present, and might not answer to the election 
of members to the House of Representatives, 
for the presidential elections might occur in 
th^ years not divisible by two. The Congress 
of 1792 acted upon tbe constitutional doctrine 
that the presidential term is four years and 
cannot be changed by law. 

On the 2l8t of February, 1868, while the 
Senate of the United States was in session, Mr. 
Johnson, in violation of the law — which, as we 
have already seen, is in^trict harmony in this 
particular with the Constitution and with the 
practice of every Administration under the Con- 
stitution from the beginning of the Govern- 
ment — issued an order for the removal of Mr. 
Stanton from his office as Secretary for the 
Department of War. If, however, it be claimed 
that the proviso does not apply to the Secretary 
of War, then he does not come within the only 
exception- made in the statute to the general 
provision in the body ofthe first section already 
quoted ; and Mr. Stanton, having been ap- 
pointed to office originally by and with the 
advice and consent of the Senate, coul|l only 
be removed by the nomination and appoint- 
ment of a successor by and with the advice 
and consent of the Senate. Hence, upon either 
theory, it is plain that the President violated the 
tenure-of-omceact in the order which he issued 
on the 21st of February, A. D. 1868, for the 



removal of Mr. Stanton from the office of Sec- 
retary for the Department of War, the Senate 
of the United States being then in session. 

In support of the view I have presented I 
refer to the official record of the amendments 
made to the first section ofthe tenure-of-ofl5ce 
act. On the 18th of January, 1867, the bill 
passed the Senate, and the first section thereof 
was in these words : 

"That every person [excepting the Secretaries 
of State, of the Treasury, of War, of the Navy, and 
of the Interior, the Postmaster General, and the 
Attorney General] holding any civil office to which 
he has been appointed by and with the advice and 
consent of the Senate, and every person who shall 
hereafter be appointed to any such office, and shall 
become duly qaalified to act therein, is, and shall be. 
entitled to hold such office until a successor shall 
have been in like manner appointed and duly quali- 
fied, except as herein otherwise provided." 

On the 2d of February the House passed 
the bill with an amendment striking out the 
words included in brackets. This action shows 
that it was the purpose of the House to include 
heads of Departments in the body of the bill, 
and subject them to its provisions as civil 
officers, who were to hold their places by and 
with the advice and consent of the Senate, and 
subject, during the session of the Senate, to 
removal by and with the advice and consent 
of the Senate only j but subject to suspension 
under the secona section during a recess of 
the Senate as other civil officers, by virtue of 
the words at the close ofthe section, ** except 
as herein otherwise provided." At the time 
the bill was pending between the two Houses 
there was no proviso to the first section, and 
the phrase ** except as otherwise herein pro- 
vided" related necessarily to the second and 
to the subsequent -sections of the bill. On the 
6th of February the Senate refused to agree 
to the House amendment, and by the action 
of the two Houses the bill was referred to a 
committee of conference. The conference 
committee agreed to strike out the words in 
brackets agreeably to a vote of the House, but 
as a recognition of the opinion of the Senate 
the proviso was inserted which modified in 
substance the effect of the words stricken out, 
under the lead of the House, only in this, that 
the Cabinet officers referred to in the body of 
the section as it passed the House were to hold 
their offices as they would have held them if 
the House amendment had been agreed to 
without condition, with this exception: that 
they were to retire from their offices in one 
month after the end of the term of the Presi- 
dent by whom they might have been appointed 
to office. The object and effect of this quali- 
fication of the provision for which the House 
contended wag to avoid fastening, by opera- 
tion of law, upon an incoming Presiaent the 
Cabinet of his predecessor, with no means of 
relieving himself from them unless the Senate 
ofthe United States was disposed to concur in 
their removal. 

In short, they were to retire by operation of 
law at the end of one month after the expira- 
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tion of the term of the President by whom they 
had been appointed ; and in this particular their 
tenure of office was distinguished by the pro- 
viso from the tenure by which other civil offi- 
cers mentioned in the body of the section were 
to hold their offices, and their tenure of office 
is distinguished in no other particular. 

The counsel who opened the cause for the 
President was pleased to read from the Globe 
the remarks made by Mr. Schenck in the 
House of Representatives, when the report of 
the conference committee was under discussion. 
But he read only a portion of the remarks of 
that gentleman, and connected with them obser- 
vations of his own, by which he may have led 
the Senate into the error that Mr. Schenck 
entertained the opinion as to the effect of the 

Eroviso which is now urged by the respondent ; 
ut, so far from this being t)ie case, the state- 
ment made by Mr. Schenck to the House is 
exactly in accordance with the doctrine now 
maintained by the Managers on the part of the 
House of Representatives, After Mr. Schenck 
had made the remarks quoted by the counsel 
for the respondent, Mr. Le Blond, of Ohio, rose 
and said: 

*'I would like to inquire of the gentleman who has 
charge of this report whether it becomes necessary 
that the Senate shall concur in all appointments of 
executive officers, and that none of them can be re- 
moved after appointment without the concurrence 
of the Senate?^' 

Mr. Schenck says, in reply : 
'* That is the case; but their terms of office is lim- 
ited, (as they are not now limited by lawj so that 
they expire with the term of service of the President 
who appoints them, and one month after, in case of 
death or other accident, until others can be substi- 
tuted for them by the incoming President." 

Mr. Le Blond, continuing, said : 

•*I anderstand, then, this to be the effect of the 
report of the committee of conference : in the event 
of the President finding himself with a Cabinet offi- 
cer who does not agree with him, and whom he 
desires to remove, he cannot do so, and have a Cabi- 
net in keeping with his own views, unless the Senate 
shall concur.'* 

To this Mr. Schenck replies : 

" The gentleman certainly does not need that in- 
formation from me, as this subject has been fully 
debated in this House." 

Mr. Le Blond said, finally : 
**Then I hope the House will not agree to the 
report of the committee of conference." 

This debate in the House shows that there 
was there and then no diflference of opinion 
between Mr. Schenck, who represented the 
friends of the bill, and Mr. Le Blond, who 
represented the opponents of the bill, that its 
effect was to confirm the Secretaries who were 
then in office in their places until one month 
after the expiration of Mr. Lincoln's term of 
office, to wit, the 4th day of March, 1869, un- 
less, upon the nomination of successors, they 
should be removed by and with the advice and 
consent of the Senate. Nor does the language 
used by the honorable Senator from Ohio, who 
reported the result of the conference to the 
Senate, justify the inference which has been 
drawn from it by the counsel for the respond- 



ent. The charge made by the honorable Sen- 
ator from Wisconsin, which the honorable 
Senator from Ohio was refuting, seems to have 
been, in substance, that the first section of the 
bill and the proviso to the first section of the 
bill had been framed with special reference to 
Mr. Johnson, as President, and to the existing 
condition of affigtirs. In response to this the 
honorable Senator from Ohio said : 

**I say that the Senate have not legislated with a 
view to any persons or any President, and therefore 
he commences by asserting what is not true. Wedo 
not legislate in ordertokeopintheSecretary of War, 
the Secretary of the Navy, or the Secretary of State." 

It will be observed that this language does 
not indicate the opinion of the honorable Sen- 
ator as to the effect of the bill ; but it is only 
a declaration that the object of the legislation 
was not that which had been intimated or al 
leged by the honorable Senator from Wiscon- 
sin. This view of the remarks of the honor- 
able Senator from Ohio is confirmed by what 
he afterward said in reply to the suggestion 
that members of the Cabinet would hold their 
places against the wishes of the President, 
when he declares that under such circumstances 
he, as a Senator, would consent to their re- 
moval at any time, showing most clearly that 
he did not entertain the idea that under the 
tenure- of- office act it would be in the power of 
the President to remove a Cabinet officer with- 
out the advice and consent of the Senate. And 
we all agree that in ordinary times, and under 
ordinary circumstances, it would not only be 
just and proper for a Cabinet officer to tender 
his resignation at once, upon the suggestion 
of the President that it would be acceptable, 
but we also agree that it would be the height 
of personal and official indecorum if he were 
to hesitate for a moment as to his duty in that 
particular. But the justification of Mr. Stan- 
ton, and his claim to the gratitude and encom- 
iums of his countrymen, is, that when the 
nation was imperiled by the usurpations of a 
criminally- minded Chief Magistrate, he as- 
serted his constitutional and legal rights to the 
office of Secretary for the Department of War, 
and thus by his devotion to principle, and at 
great personal sacrifices, he has done more 
than any other man since the close of the re- 
bellion to protect the interests and maintain 
the rights of the people of the country. 

But the strength of the view we entertain 
of the meaning and scope of the tenure- of 
office act is nowhere more satisfactorily dem- 
onstrated than in the inconsistencies of the 
argument which has been presented by the 
learned counsel for the respondent in support 
of the President's positions. He says, speak- 
ing of the first section of the act regulating the 
tenure of certain civil offices : 

"Here is a section, then, the body of which applies 
to all civil officers, as well to those then in office as 
to those who should thereafter be appointed. The 
body of this section contains a declaration that every 
such officer 'is.' that is, if he is now in office, and 
'shall be.' that is. if he shall tieroafter be appointed 
to office, entitled to hold untUasoooeator if appointed 
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and qualified in his place. That is the body of the 
sectiou." 

This language of the eminent coansej is not 
only an admission, but it is a declaration that 
the Secretary for the Department of War, be- 
ing a civil officer, as is elsewhere admitted in 
the argument of the counsel for the respondent, 
is included in and covered and controlled by 
the language of the body of this section. It 
is a further admission thatin the absence of the 
proviso the power of the President over the 
Secretary for the Department of War would 
correspond exactly to his power over any other 
civil officer, which would be merely the power 
to nominate a successor whose confirmation 
by the Senate, and appointment, would work 
the removal of the person in office. When the 
counsel for the respondent, proceeding in his 
argument, enters upon an examination of the 
proviso, he maintains that the language of that 

Sroviso does not include the Secretary for the 
department of War. If he is not included in 
the language of the proviso, then upon the ad- 
mission of the counsel he is included in the 
body of the bill, so that for the purposes of 
this investigation and trial it is wholly imma- 
terial whether the proviso applies to him or 
not. If the proviso does not apply to the Sec- 
retary for the Department oi War, then he 
holds his office, as in the body of the section 
expressed, until removed therefrom by and 
with the advice and consent of the Senate. If 
he is covered by the language of the proviso, 
then a limitation is fixed to his office, to wit : 
that it is to expire one month after the close 
of the term of the President by whom he has 
been appointed, subject, however, to previous 
removal by and with the advice and consent 
of the Senate. 

I have already considered the question of 
intent on the part of the President, and main- 
tained that in the willful violatipn of the law he 
discloses a criminal intent which cannot be 
controlled or qualified by any testimony on the 
part of the respondent. 

The counsel for the respondent, however, 
has dwelt so much at length on the question of 
intent, and such efforts have been made during 
the trial to introduce testimony upon this point, 
that I am justified in recurring to it for a brief 
consideration of the arguments and views bear- 
ing upon and relating to that question. If a 
law passed by Congress be equivocal or am- 
biguous in its terms, the Executive, being called 
upon to administer it, may apply his own best 
judgment to the difficulties before him, or he 
may seek counsel from his official advisers or 
other proper persons ; and acting thereupon, 
without evil intent or purpose, he would be 
fully justified, and upon no principle of right 
could he be held to answer as for a misde- 
meanor in office. But that is not this case. 
The question considered by Mr. Johnson did 
not relate to the meaning of the tenure- of- 
office act. He understood perfectly well the 
iuteaLiou of Cuugress, and he admitted in his 



veto message that that intention was expressed 
with sufficient clearness to enable him to com- 
prehend and state it. In his veto message of 
the 2d of March, 1867, after quoting the first 
section of the bill to regulate the tenure of cer- 
tain civil offices, he says : 

•* In eflfectthebill provides that the President shall 
not remove from their places any civil oj^cer* whose 
terms of service are not limited by low without the 
advice and consent of the Senate of the United States. 
The bill, in this respect, conflicts, in my judgment, 
with the Constitution of the United States.** 

His statement of the meaning of the bill 
relates to all civil officers, to the members of 
his Cabinet as well as to others, and is a declara- 
tion that, under that bill, if it became a law, 
none of those officers could be removed without 
the advice and consent of the Senate. He 
was, therefore, in no doubt as to the intention 
of Congress as expressed in the bill submitted 
to him for his consideration, and which after- 
ward became the law of the land. He said to 
the Senate, *^ If you pass this bill, I cannot 
remove the members of my Cabinet." The 
Senate and the House in effect said, ** We so 
intend," and passed the bill by a two-thirds 
majority. There was then no misunderstand- 
ing as to the meaning or intention of the act. 
His offense, then, is not, that upon an examina- 
tion of the statute he misunderstood its mean- 
ing and acted upon a misinterpretation of its 
true import, but that understanding its mean- 
ing precisely as it was understood by the Con- 
gress that passed the law, precisely as it is 
understood by the House of Representatives to- 
day, precisely as it is presented in the articles of 
impeachment, and by the Managers before this 
Senate, he, upon his own opinion that the same 
was unconstitutional, deliberately,willfully, and 
intentionally disregarded it. The learned coun- 
sel say that he had a right to violate this law for 
the purpose of obtaining a judicial determina- 
tion. This we deny. The constitutional duty 
of the President is to obey and execute the 
laws. He has no authority under the Constitu- 
tion, or by any law, to enter into any schemes 
or plans for the purpose of testing the validity 
of the laws of the country, either judicially or 
otherwise. Every law of Congress may be 
tested in the courts, but it is not made the duty 
of any person to so test the laws. It is not 
specially the right of any person to so test the 
laws, and the efifort is particularly offensive in 
the Chief Magistrate of the country to attempt 
by any process to annul, set aside, or defeat the 
laws which by his oath he is bound to execute. 
Nor is it any answer to say, as is suggested by 
the counsel for the respondent, that *Hhere 
never could be a judicial decision that a law is 
unconstitutional, inasmuch as it is only by dis- 
regarding a law that any question can be raised 
judicially under it." If this be true, it is no 
misfortune. But the opposite theory, that it is 
the duty or the right of the President to disre- 
gard a law for the purpose of ascertaining judi- 
cially whether he has a right to violate a law, 
li is abhorrent to every just principle of govem- 
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mOit, and dangerous in the highest degree to 
the existence of free institutions. 

lut his alleged purpose to test the law in 
the courts is shown to be a pretext merely. 
Up|)n his own theory of his rights he could 
ha« instituted proceedings by information in 
thenature of a qtco warranto against Mr. Stan- 
tonon the 13th of January, 1868. More than 
three months have passed, and* he has done 
notl^ng whatever. When by Mr. Stanton's 
action Lorenzo Thomas was under arrest, and 
proceedings were instituted which mi^t hav^ 
tested the legality of the tenure-t)f-6mce act,' 
Mr. Cox, the President's special counsel, 
moved to have the proceedings dismissed, al- 
though Thomas was at latge upon his bwA't^- 
cognizance. Can anybody beiieve thatiU^itttB 
Mr. Johnftom* 8 purpose to test tbe- act' in thfe 
courts ? But the respondent' s * i^siticerify,- hi^s 
duplicity, is shown by the statement wfaieh lie 
made to General Sherman in JanuarJ^^ laist. 
Sherman says, "I asked him why fewyerp 
could not make a case, and not bring me, or 
an offieer, into the controveriBy? His answer 
was, Uhat it was found impbsttlile) ovm case 
could not be made up j* * but,' siid Im^ ^ifwe 
can bring the case to the courts itwotild no^b 
stand half an liaur. " ' He now sagrs idft object 
Was to test the case in the coupts. To Sher- 
man he declares that a case could tko^be^fisade 
up, but if one could be liiade up the- Iskw^oald 
not stand half an hour. When a case was 
made up which might have tested the lowfhe 
makes naste to get it dismissed.. Did ever 
audacity and duplieitjr more elearly appeav*iin 
the excuses of a criminal? 

This brief argument upon the <|u<estion of 
intent seems to me conclusive, but I fehi^jl 
incidentally refer to this point in the fujrwier 
progress of my remarks. a . • i 

The House of Representatives ;dde0 tot'd^i 
mand the conviction of Andrew Johns^yn un- 
less he is guilty in the manner chafgied iri.the 
articles ofimpeachment j nor does the Kouse 
expect the Managers to seek a conviction ex* 
cept upon the law and thefticts consider^ ^ilih 
judicial impartii^ity. But I a!in 0>bHg^ to 
declare that I have no capacity to und^^^nd 
those processes of the human mind* by whieh 
this tribunal, or any member of this ^ributla)^ 
can doubt, can entertain a reasonable ^c^bt, 
tliat Andrew Johnson is guilty of high thisdie- 
meanors in oflBce, as charged in each of tlk 
fil:st three articles exhibited against hiib by^he 
House of Reipresentatives. ' 

We have charged and proved that An<h?ew 



Johnson, President of the United States, issued 
an order in writing for the removal of Edwin 
M. Stanton from the office of Secretary for the 
Department of War while the Senate of the 
United States was in session, and without the 
advice and consent of the Senate, in violation 
of the Constitution of the United States and 
of his oath of office, and of the provisions of 
an act passed March 2, 1867, entitled ^' An act 
regulating the tenure of certain civil offices," 
and that he did this with intent so to do ; and 
thereupon we demand his conviction under the 
iatsl 01 the articles of impeachment exhibited 
against him by the House of Representatives. 

We have charged and proyed that Andrew 
Johnson, President of the United States, vio- 
Jated the Constitution and his oath of office 
iti issiiipg an order for tfie tenioval oi Edwin 
'If. Stantbn from the office of Becretaty for tbe 
D^paWinent of Wat dorfn^ the sessibn of the 
Senate,' atid without this advice and eonsent 
of the Senate, and thlii without reference to 
th^tetrate-Df-6ffic;eaetf and thefeup6n we de- 
inafrd his conviction uuder the first of the 
att^des of imt)eachmeiit exhibited agdiiist hini 
iy the Hi^iise of Reptfesentatives. 

Wfe^have charged Wnd pj?oved that Atidrfew 
Johusbn, President of the United^ States, did 
issue and deliver to o^e Loreuzo Thomas a 
letter of au^lority in Writirig authbrizitig and 
empowering sada ThioWas to act as Secretary 
of War ad wterirrij there being no vatiaucy in 
^d' office, and this while the Senate of the 
United States was in session, and without the 
advice^nd consient of the Senate, ini violsTtion 
oftheConstitutiotiof the United States, of his 
oath of office, aUd of tlie provisions of an act 
^titled * 'An act regelating the tenure of cer- 
tkin civil offibes," and all this with the intent 
Sb t6 do ; and thei*eupon we demand his con- 
viction under the second of the articles of im- 
peachtnent exhihited against him by the House 
of Representatives. 

'We have charged and proved that Andrew 
Johnson, Presi&iit of the, United States, in 
the'apfpointment of Lorenzo Thomas to the 
office of Secretary of War ad interim, acted 
^thoiit authority of law and in' violation of the 
Gotisti^tion ana of his oath of office j and this 
Without reference to thfe tenure-of-6ffice act j 
and thereupon we deinand his convi6tion un- 
der the third of the articles of i&peactbient 
exhibited against: him by the' House of Rej;yre- 
se^ntatives.- 

' At this poiht the honorable Manager yielded 
for an adjoufhraeut. 
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Mr. Manager BQUTWELL resumed as fol- 
lows: 

Mr. President, Senators: Tlie learned 
counsel for the respondent seems to have in- 
volved himself in some difficulty concerning the 
articles which he terms the conspiracy articles, 
being articles four, five, six, and seven. ^ The 
allegations contained in articles four and six are 
laid upder the act of July 31, 1861, known as th^ 
conspiracy act. The remarks of the learned 
counsel seem to imply that articles five ai[id seven 
are not based upon any law whatever. In this 
he greatly errs. An examination of articles 
four and five shows that the substantive allega* 
tion is the same in each, the differences being 
that article four charges the conspiracy with 
intent, by intimidation and threats, unlawfully 
to hinder and prevent Edwin M. Stanton from 
holding the office of Secretary for the Departr 
ment of Y^ar. The persons charged are the 
respondent and Lorenzo Thomas. And it is 
alleged that this conspiracy for the purpose 
set Torth was in violation of the Constitution 
of the United States and of the provisions of 
an act entitled ^^ An act to punish certain con- 
spiracies," approved July 31, 1861. The fifth 
article cbarjges that the respondent did unlaw^ 
fully conspire with one Lorenzo Thomas, and 
with other persons, to prevent the execution of 
the act entitled ^^An act regulating the ten- 
ure of certain civil offices," and that in pur- 
suance of that conspiracy they did unlawfully 
attempt to prevent Edwin M. Stanton from 
holding the office of Secretary for the Depart- 
ment of War. It is not alleged in the article 
that this conspiracy is against any particular 
law, but it is alleged that the parties charged 
did unlawfiilly conspire. It is very well known 
that conspiracies are of two kinds. Two ^r 
more persons may conspire to do a lawful act 
by urdawfid means ; or two or more persons 
may conspire to do an unlawful act by lawful 
means. 6y the common law of England such 
conspiracies have always been indictable and 
punishable as misdemeanors. ^ The State of 
Maryland was one of the original thirteen 
States of the Union, and the common law of 
England has always prevailed in that State, 
except so far as it has been modified by statute. 
The city of Washington was originally within 
the State of Maryland, but it was ceded to the 
26 



Ujuited States under the provisions of the Con- 
stitution- By a statute of the United Statea, 
passed February 27, 1801, (Statntes-at- Large, 
vol. 2, p. 103,) it is provided: 

** Xhat the laws of the Btste of Maryland, as they 
now e;^8t, shall be and continne in force in that part 
of tbe said district which was ceded by that State to 
"the^alted States, and by them accepted as afore- 
wd.'*! 

By. force, of this statute, although probably 
-the) law wonld have been the same without 
legislation, the English common law of crimes 
|>pe^iis in the city of Washtncton. By an- 
other stiattite entitled *'An act tor the punish- 
ment of crimes in the District of Columbia,'' 
(Statutes-at- Large, vol. 4, p. 450,) approved 
Maorch 2, 1831, special pnnisnments are affixed 
to various crimes enumerated when oommit- 
ted/^in ^e District of Columbia. But con- 
spira(^y is not one of the crimes mentioned. 
The fifteenth section of that act provides : 

*' That every other felony, misdemeanor, or oJBTense 
not provided for by this act may and shall be pun- 
ished as heretofore, except that in all oases wnere 
whipping is part or the whole of the punishment, 
exioept in the oases of slaves, the court shall substi- 
tute therefor imprisonment in the county jail for a 
period not exceeding six months." 
And the sixteenth section declares — 
** That all definitions and descriptions of crimes, 
all fines, forfeitures, and incapacities, the restitution 
of property, or the payment of the value thereof, and 
every other matter 'not provided for in this act, be 
and the same shall remain as heretofore." 

There can then be no doubt that, nnder the 
English common law of crimes, sanctioned and 
continued by the statutes of the United States 
in the District of Columbia, the fiflh and sev- 
enth aorticles set forth offenses which are pun- 
ishable as misdemeanors by the laws of the 
District. 

Article six is laid under the statute of 1861 , 
and charges that the respondent did unlaw- 
fully conspire with Lorenzo Thomas, by force, 
to seize, take, and possess the property of the 
United States in the Department of War, and 
this with intent to violate and disregard the 
act entitled **An act regulating the tenure of 
certain civil offices." The words used in the 
conspiracy act of 1861 leave room for argu- 
ment upon the point raised by the learned 
counsel for the respondent I admit that the 
District of Columbia is not included by spe- 
cific designation ; but the reasons for the law 
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and Mie natural interpretation of the language 
justlFj the view that the act applies to the Dis- 
trict* I shall refer to a single authority only 
upon the point. 

The internal- duties act of August 2, 1813^ 
(Statutes, vol. 8, p. 82) subjects, in express 
term^, the " several Territories of the United 
States and the District of Columbia" to the 
payment of the taxes imposed; upon which 
the question arose whether Oonfl^ess has power 
to impose a direct tax on the District of Co- 
lumbia^ in view of the fact that by the Consti- 
tution it is provided that ** representation and 
direct taxes shall be apportioned amon^ the 
several States which may be included within 
the Union according to their respective QOfn^ 
bers." 

In the case of Loughborough vs, Blake the 
Supreme Court of the United States unani- 
mously decided, in a brief opinion by Chiief 
Justice Marshall^ that although the language 
of the Constitution apparently excepts the Dis- 
trict of Columbia from the imposition of direct 
taxes, yet the reason of the thing requires us to 
consider the District as being comprehended, 
in this respect, within the intention of the Con- 
stitution. (Loughborough vs, Blake, 6 Whea- 
ton» p. 317.) 

The reasoning of the Supreme Court and its 
conclusion in this case were satisfactory to the 
bar and the country^ and no person has deem«d 
it worth while to raise the question anew under 
the direct tax act of August 5, 1861, (Statutes 
12, 296,) which also comprehends the Terrilo^ 
ries and the District of Columhia. 

But the logical rules of construction appliea* 
ble to an act of Congress are the same as those 
applicable to the Constitution. An act of Con-' 
^ess and the Constitution are both laws^-noth- 
mg mt)re, nothing less — except that the latter i^ 
of superior authority^ And if, in the construc- 
tion of the Constitution, it may be satisfactorily 
maintained that the District of Columbia is to 
be deemed, because of the reason of things, to 
be comprehended by a provision of the Con- 
stitution which in words, and in their super- 
ficial construction, excludes it, must not the 
same rule of construction produce the same 
result in the determination of the legal intent 
and import of an act of Congress, when an 
obscurity exists in the latter and for the same 
cause? 

The seventh article is laid upon the common 
law, and charges substantially the same offenses 
as those charged in the sixth article. The re- 
sult then is that the fiflh and seventh articles, 
which are based upon the common law, set 
forth substantially the same offenses which are 
set forth in the fourth and sixth articles, which 
are laid upon the statute of July 31, 1861 ; and 
as there can be no doubt of the validity of the 
fifth and seventh articles, it is practically im* 
niaterial whether the suggestion made by the 
counsel tor the respondent, that the conspiracy 
act of 1861 does not include the District of 
Columbia, is a valid suggestion or not. Not 



doubting that the Senate will find that the 
charge of conspiracy is sufficiently laid under 
existing laws in all the articles, I proceed to 
an examination of the evidence by which the 
charge is supported. 

It should always be borne in mind that the 
evidence in proof of conspiracy will generally, 
from the nature of the crime, be circumstantial ; 
and this case in this particular is no exception 
to the usual experience in criminal trials. We 
find, in the first place, if the allegations in the 
first, second, and third articles have been 
esiablished, that the President was engaged in 
an unlawful act. If we find Lorenso Thomas 
or any other person cooperating with him upon 
an agreement or an understanding or an assent 
on the part of such other person to the prose- 
cation of such unlawful undertaking an actual 
conspiracy is proved. Thfe existence of the 
conspiracy being estiiblished, it is then compe- 
tent to introduce the statements and acts of the 
'parties to the conspiracy f made add done while 
the conspiracy was pending^ and in furtherance 
of the design ; ana it is upon this ground that 
testiBoioay om been offered and-received of the 
dedavations made by Lorein'zo Thomas, one of 
tWfmrties to the conspiracy, subsequent to the 
18th of Jaiuiary, 1868, or perhaps to the 18th 
of January, 1868-^the day on which he wft« 
restored to the office of Adjutant General of the 
Armrof the United States by the action of the 
President, and which appears to have been an 
initial proceeding on his part for the purpose 
of accomplishing his unlawful design — ^the re- 
moral of Mr. Stanton from, the office of Secre- 
tary for the Department of War. Th6 evideijce 
of agreement between the respondent and 
Thomas is found in the order of the 21st of 
February, 1868, i^pointing Thomas, and in the 
conversation which occurred at the time the 
order waa placed in Thomas's hands. The 
counsel for the respondent at this pointwas 
involved in a very serious difficulty. If he had 
adinittBd (which he took care not to do) that 
the 6rder was purely a military one, he foresaw 
that the respondent would be involved in the 
crime of having issue<i a military order Mrhich 
did not pass through the General of the Army, 
and thus would be liable to impeachment and 
removal from office for violatiog the h^ of the 
2d of March, 1867, entitled >* An act making 
appropriations for the support of the Army for 
the fiscal year ending June 30, 1868, and Tor 
other purposes." 

If he had declared that it was not a military 
order, th^n the transaction confessedly was in 
the nature of an agreement between the Pres- 
idei^ and Lorenzo Thomas *, and if the act con- 
templated by that agreement was an unlawful 
act, or if the act were unlawful, and the means 
employed for accemplishing it were unlawful, 
then clearly the charge of conspiracv would be 
maintained. Hence he was careful to say, in 
denying that the order was a military order, 
that it nevertheless 'invoked that spirit of mil* 
itaiy obedience which oonstitntes the strength 
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of tke service/' AimI further, he says of 
Thoma^y ih^t, as a faitliful AidjutaDt General 
of the Army of the tUnited States, interested 

Eerspnally, prof<^8giop^Uy,, andtpatrioticaUy fco 
ave the office of Secretary of the Departmeiit 
of War perform^ii ina tfempQfary.Faeancy, was 
it not bis duty t^ i^ccept the appointment iuu- 
less he knew that it was unlawful to accept it? 
The admissions ^nd sta^t^ments. of the learhed 
counsel are to the j e0ect) on the whole, iihat 
the order was not a. military order, nor do we 
claim thftt it was ^ military Order, but it was a^ 
letter addressed to Geneieal Thomas, whichke 
could hav« declined. laltogBther without sub- 
jecting himself to any punishmeifit by a mili-j 
tary tribtt»al. This is . the crucial test of th e : 
character of tho psLj^n which he received, and 
an which .he proceeded ;to act*: Ignorance iof > 
the^la^^, according to fthe.old maxim, excuses 
no man^ and whelheir General Thomas, at the- 
first interview he ha4.with the Present on the 
18th of, January^ 1868, or at las interview with . 
him pn thQ day when- he reeeivedvlihe letter of ' 
appqintment, ^new* that the Bresidept.wasithen 
engaged in. an ptilawful act,iis iKOt niatecialto 
tl^is inquiry^ The: Presi deiit. knew, ibat^ has 
purpjQse was m. unlawful oxiSf and he.theB a»^ 
there induoed'GiQnQral Thomas to cooperate ^ 
with him in the prosecution of the unmwtful 
design. If General Thomas was ignorant of 
th^ illegal natui^e of the transaction, that.faot' 
furnishes i^o legal defense for him, even though i 
morally it might be #n excuse for his condu^Ji; 
But certainly the President, who did know the 
illegal nature of th& pcoceeding, cannot excuse 
hinx^elf by asserting that liis co«eonspirator Was 
at the time ignprant of the illegal nature of thd 
business in which they were engaged. 

It being prQved that, the respondent was en* 
gaged in an u&lawful undertakmg.in his Attempt 
to remove Miv Stapton from the ofi^ce of Seo-> 
retauy for the Department of War, that by an 
agreement or understanding between Gen^l 
Thomas and himself they weiie to cooperate in 
carrying thjs purpose into execution,, and it 
being proved, alsQ,^ that the purpose itself Was 
uplawfuL all the. elements of a conspiracy are 
fully, established J and. it only remains to ei- 
amine the testimony in order that the nature 
of, the conspiracy may more clearly appear 
and the ni^^ns by, which the purpose was 
to be accomplished may be more fully under^ | 
stood, ' . 

The statement of the President in his mes- 
sage to the Senate under date of 12th of :De- 
cember, 1867, discloses the depth of his Reel- 
ing and the intensity of his purpose in regard 
to the, removal of Mr. Stanton. In that mes- 
sage he speaks of the bill regulating the tenure 
of certain civil offices at the time it was before 
him, for consideration. He says : 

•'The hill had not then become a law; the limit- 
ation upon the power of removal was not yet im-* 
fo^ed, and there was yet time to make any changes, 
f any one of those gentlemen [meaning theniem- 
hers of bist Cabinet] bad then said to me that he 
wo^d avail himself of ,the provisions of that bUl iu 



oaseit became a law I sbotild not have hesitated a 
moment aa to bis removal.'' 

, When, in the summer of 1807, the respond- 
ent became satisfied that Mr. Stanton not only 
did not enter into the President's sohemea but 
was opposed to them, and he deter mihed upon 
his suspension and final removal from the office 
of Secretary for the Department of War, he 
knew /Well that the confidence of tlie people in 
Mr. Stanton was very great, and that they 
would not accept his removal and an appoint- 
ment to that irnportant place of anypferaon of 
doubtful positicm, ot whose qualifications were 
not known to the country. Hence he sought, 
through the suspension of Mr. Stanton and the 
afqx>ifitment pf General Grant as Secretary of 
War ad interim, to satisfy the country for the 
moment, but with the design to ' prepare the 
way thereby for the introduction into the War 
Hepartment of gne of his own creatures. At 
that time it was supposed that the suspension - 
of Mvi Stanton and the appointment of Gen- 
eral. Grant were made under and by virttie of 
the act regulsiting the tenure of cettaih civil 
officiBs; and although the conduct of the Presi- 
dent during a period of nearly six months in 
reference to that ofl&ce W€is in conformity to 
the provisions of that act, it was finally de- 
ckii:ed by him that what he had done had been 
done in conformity to the general power which 
hie claims under the Constitution, and that he 
did not in any way pecognize the act as con- 
stitutional or binding upon him. His message 
totthe Senate of the 12th of December was 
framed apparently in obedience to the tentire- 
of-office act. He charged Mr. Stanton with 
^niaeondact in office, which, by that act, had 
been made a ground for the suspension of a 
civil officer ; he furnished reasons and evidence 
off misconduct which^ as he alleged, had been 
satis&ctory to him^ and he furnished such rea- 
sons and evi<}ence within twenty <3ay3 after ihe 
meeting of the Senate next following the day 
of suspension. 

All this was in conformity to the statute of 
March 2, 1867. The Senate proceeded to con- 
sider the evidence and reasons furnished by^he 
President, and in conformity to that actpassed 
a resolution,, adopted on the 13ih of January, 
1866, declaring that' the reasons were unsatis- 
factory to the Senate, and that Mr. Stanton 
was restored to the office of Secretary for the 
Department of War. Up to that time there 
had been no official statement or declaration 
by the President that he had not acted under 
the tenure-of-office act : but he now assumed 
that that act had no binding force, and that Mr. , 
Stanton was not lawfully restored to the office 
of Secretary for the Department of War. 

Upon the adoption of the resolution by the 
Senate General Grant at once surrendered the 
office to Mr. Stanton. This act upon his part 
(lied the President with indignation toward 
both General Grant and Mrv Stanton, and from 
ihat^ day he seems to have been under the influ- 
ence of a settled and criminal purpose to de- 
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stroy General Grant and to sccare thercmoval 
of Mr. Stanton. During the month following 
the reAoration of Mr. Stanton the President 
attempted to carry out his purpose by various 
and toiituous methods. First he endeavored 
to secute the support of General Sherman. On 
two occasions, as is testified by General Sher- 
man, on the 27th and 31st of January, he ten- 
dered him the position of Secretary of War (zc? 
interim. It occurred very naturally to General 
Sherman to inquire of the President. whether 
Mr. Stanton would retire voluntarily from the 
office ; and also to ask the President what he 
was to do, and whether he would resort to force 
if Mr. Stanton would not ^ield. The Presi- 
dent answered, *' Oh, he will make no objec- 
tion J you present the order and he will retire." 
Upon a doubt being expressed by General 
Sherman, the President remarked, **Iknow 
him better than you do ; he is cowardly." The 
President knew Mr. Stanton too well to enter- 
tain any such opinion of his courage as hegave 
in his answer to General Sherman ; the secret 
of the proceeding, undoubtedly, was this : he 
desired in the first pla6e to induce Generjal 
Sherman to accept the office of Secretary, of 
War ad interim upon the assurance on his part 
that Mr. Stanton would retire willingly from 
his position, trusting that when General Sher- 
man was appointed to and had accepted the 
Elace of Secretary of War ad interim he could 
e induced, either upon the suggestion of the 
President or under the influence of a natural 
disinclination on his part to fail in the accom- 
plishment of anything which he had undertaken! 
to seize the War Department by force. The 
President very well knew that if General Sher- 
man accepted the office of Secretary of VVar 
ad interim he would be ready at the earliest 
moment to relinquish it into the hands of the 
President, and thus he hoped through the 
agency of General Sherman to secure the 
possession of the Department for one of his 
favorites. 

During the period froip th^ IStli €ay of Jan- 
nary to the 21st of* February he made an at- 
tempt to enlist General George H. Thomas in 
the same unlawful undertaking. Here, also, 
he was disappointed. Thus it is seen that from 
August last, the time when he entered system- 
atically upon his purpose to remove Mr. 
Stanton from the office of Secretary for the 
Department of War, he has attempted to se- 
cure the purpose he had in view through the 
personal influence and services of the three 
principal officers of the Army; and that he has 
met with disappointment in each case. Under 
these circumstances nothing remained for the 
respondent but to seize the office by an open, 
willful, defiant violation of law; and as it was 
necessary for the accomplishment of his pur- 
pose that he should obtain the support of some 
one, and as his experience had satisfied him 
that no person of capacity or respectability or 
patriotism would unite with him in his unlaw- 
ful enterprise, he sought the assistance and aid 



of Lorenzo Thomas. This man, as you have 
seen him, is an old man^a broken, man, a vain 
man, a weak man, utterly incapable of per- 
forming any important public service in a 
manner creditable to the country ; but possess- 
ing, nevertheless, al| the qualities and charac- 
teristics of a subservient instrument and tool 
of an ambitious, unscrupulous m^n. He readily 
accepted the place which the President offered 
him, and there is no doubt that the declara- 
tions which he made to Wilkeson, Burleigh, 
and Karsner were n^ade when he enter|ained 
the purpose of executing them, and made also 
in the belief that they were entirely justified by 
the orders which he had received from the 
President, and that the execution of his pur- 
pose to seize the War Department by force 
would be acceptable to the President. That 
he. threatened to use force there is no doubt 
from the testimony, and he has himself con- 
fessed substantially the truth of the statements 
made by all the witnesses for the prosecution 
who have testified to that fact. 

These statement were made by Thomas on 
and .after the 21st of February, when he re? 
cei ved his letter of authority, in writing, to take 
possession of the War Department. The agree- 
ment between the President and Thomas was 
consummated on that day. With one mind 
they were then ajid on subsequent days engaged 
and up to the present time they are engaged in 
the attempt to gpt possession of the War De- 
partment., |ilr. Stanton, as the Senate by its 
resolution has declared, being the lawful Sec- 
retary of War^ this proceeding on their part 
was an unlawful proceedir^. It had in view 
an unlawful purpose ; it was therefore in con- 
tepaplation of. the 1&^. ^ conspiracy, and the 
President is consequently bound by the decla- 
rations made by Th^nias in regard to taking 
possession of the War Department by force. 
Thonaas a(ln;Lit3 that on.the night of the 21st it 
wa3 his purpose to.. use force ; but on the morn- 
ing of the ^dhis mind had nndergone a change 
aiS he then r^olved not to nse force. We do 
not know precisely the hour when his mind 
underwent this change, but the evidence dis- 
closes that npon his return from the suprenie 
court of the District, where he had been ar- 
raigned upon a complaint made by Mr. Stan- 
ton, which, according to the testimony, was 
twelve o* clock or, thereabouts, he had an inter- 
view with the President; and it is also in evi- 
dence that at or about the same time the Pres- 
ident had an interview, with General Emory, 
from whom he learned that that officer would 
no| obey a command of the President unless 
it passed through General Grant, as required 
by law. 

The President understopd perfectly well that 
he copld neither obtain force from. General 
Gr^r^t nor transmit an order through General 
Grant for the accqmplishment ot a purpose 
manifestly unlawful ; and inasmuch as General 
Emory had indicated to him in the most dis- , 
tiuct and emphatic manner, his opinion that 
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the law requiring all orders to pass through 
the headquarters of the General commanding 
was constitutional, indicating also his purpose 
to obey the law, it was apparent that at that 
moment the President could have had no hope 
of obtaining possession of the Department of 
War by force. It is a singular coincidence in 
the history of this case that at or about the 
same time General Thomas had an interview 
with the President and came to the conclusion 
that it would not be wise to resort to force. 

The President has sought to show his good 
intention by the fact that, on the 22d or the 
24th of February, he nominated Hon. Thomas 
Ewing, senior, as Secretary for the Department 
of War. Mr. Ewing is not an unknown man. 
He has been a member of the Senate and the 
head of the Treasury Department. His abil- 
ities are undoubted, but at the time of his nom- 
ination he was in the seventy- ninth year of his 
age, and there was no probability that he would 
hold the office a moment longer than his sense 
of public duty required. It was the old game 
of the President — the office in the hands of his 
own tool or in the hands of a man who would 
gladly vacate it at any moment. This was the 
necessity of his position, and throws light upon 
that part of his crime which is set forth in the 
eleventh article. 

For, in fact, his crime is one— the subversion 
of the Government. From the nature of the 
case we are compelled to de^l with mitior acts 
of criminality by which he hoped to consum- 
mate this greatest of crimes. 

In obedience to this necessity he appointed 
Grant, hoping to use him and his influence with 
the Army, and failing in this, to get possession 
of the place and fill it with one of his own 
satellites. Foiled and disappointed in this 
scheme, he sought to use, first. General Sher- 
man, then General George H. Thomas, then 
Hon. Thomas Ewing, senior, knowing that 
neither of these gentlemen would retain the 
office for any length of time. There were men 
in the country who would have accepted the 
office and continued in it and obeyed the Con- 
stitution and the laws. Has he named any such 
person; has he suggested an^ such person? 
His appointments and suggestions of appoint- 
ments nave been of two sorts — honorable men, 
who would not continue in the office, or dis- 
honorable, worthless men, who i/vere not fit to 
hold the office. 

The name of General Cox, of Ohio, was 
mentioned in the public journals ; it was men- 
tioned, probably, to the President. Did it meet 
with favor? Did he send his name to the 
Senate ? No. 

General Cox, if he had accepted the office 
at all, would have done so with the expecta- 
tion of holding it till March, 1869, and with 
the purpose of executing the duties of the 
trust according to the laws and the Constitu- 
tion. These were purposes wholly inconsist- 
ent with the President's schemes of usurpa- 
tion. But is it to be presumed or imagined 



that when the President issued his order for 
the removal of Mr. Stanton, and his letter of 
authority to Lorenzo Thomas, on the 2l8t of 
February, he had any purpose of appointing 
Mr. Ewing Secretary of War? Certainly not. 
On the afternoon of the 21st he informs his 
Cabinet that Stanton was removed and that 
Thomas had possession of the office. He then 
so believed. Thomas had deceived or misled 
him. On the 22d instant he had discovered 
that Stanton held on to the place, and that 
Emory could not be relied upon for force. 

What was now his necessity? Simply a 
resort to his old policy. He saw that it was 
necessary to avoid impeachment if possible, 
and also to obtain the sanction of the Senate 
to a nomination which would work the re- 
moval of Mr. Stanton, and thus he would tri- 
umph over his enemies and obtain condona- 
tion for his crimes of the 21st of February. 
A well-laid scheme, but destined to fail and to 
furnish evidence of his own guilty purposes. 
With the office in the possession of Mr. Ewing 
he foresaw that for the prosecution of his own 
plans the place would always be vacant. 

Thus has this artfal man pursued the great 
purpose of his life. Consiaer the other cir- 
cumstances. On the Ist of September last 
General Emory was appointed to the com- 
mand of the department of Washington. He 
has exhibited such sterling honesty and vig- 
orous patriotism in these recent troubles and 
during the war that he can bear a reference to 
his previous history. He was born in Mary- 
land, and in the early part of the war the pub- 
lic mind of the North questioned his fidelity 
to the Union. His great services and untarn- 
ished record during the war are a complete 
defense against all suspicion, but is it too much 
to believe that Mr. Johpson entertained the 
hope that General Emory might be made an 
instrument of his ambition? Nobly has Gen- 
eral Emorjr undeceived the President and gained 
additional renown in the country. In General 
Lorenzo Thomas the President was not de- 
ceived. His complicity in recent unlawful pro- 
ceedings justifies the suspicions entertained by 
the countrj^ in 1861 and 1862 touching his loy- 
alty. Thomas and the President are in accord. 
In case of the acauittal of the President, they 
are to issue an oraer to General Grant putting 
Thomas in possession of the reports of the Army 
to the War Department. 

Is there not in all this evidence of the Presi- 
dent's criminal intention? Is not his whole 
course marked by duplicity, deception, and 
fraud ? ** All things are construed against the 
wrong-doer" is the wise and just maxim of 
the law. Has he not trifled with and deceived 
the Senate? Has he not attempted to accom- 
plish an unlawful purpose by disingenuous, 
tortuous, criminal means ? His criminal intent 
is in his willful violation of the law, and his 
criminal intent is, moreover, abundantly proved 
by all the circumstances attending the violation 
of the law. 
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His final resort for safety was the Senate, 
praying for the confirmation of Mr. Ewing. 
On the 21st of February he hoped that Stan- 
ton would yield willingly or that Emory could 
be used to remove him. On the 22d he knew 
that Stanton was determined to remain, that 
Emory would not furnish assistance, that it 
was useless to apj^eal to Grant. He returns to 
his old plan of tilling the War OflSce by the 
appointment of a man who would yield the 
place at any moment ; and now he asks you to 
accept as his justification an act which was the 
last resort of a criminal attemptiug to escape 
the judgment due to his crimes. Upon this 
view of the law and the facts we demand a 
conviction of the respondent upon articles 
four, five, six, and seven exhibitea against him 
by the House of Representatives. 

The evidence introduced tending to show a 
conspiracy between Johnson and Thomas to 
get possession of the War Department tends 
also, connected With other facts, to show the 
purpose of the President to obtain possession 
of the Treasury Department. Bearing in mind 
his claim that he can suspend or remove from 
office, without the advice and consent of the 
Senate, any civil officer, and bearing in mind, 
also, that the present Secretary of the Treasury 
supports this claim, end every obstacle to the 
possession of the Treasury Department is re- 
moved. If the Secretary should decline to 
coi)perate it would only be necessary for the 
President to remove him from office and place 
the Treasury Department in the hands of one 
of his own creatures. 

Upon the appointment of Thomas as Secre- 
tary of War aa interim the President caused 
notice to be given thereof to the Secretary of 
the Treasury, accompanied with the direction, 
under the President's own hand, to that offi- 
cer to govern himself accordingly. It is also 
proved that on the 22d day of December Mr. 
Johnson appointed Mr. Cooper, who had been 
his Private Secretary and intimate friend, As- 
sistant Secretary of the Treasury. 

The evidence fully sustains the statements 
made in the opening argument of Manager 
Butler in support of article nine. The facts 
in regard to Greneral Emory's interview with 
the President were then well known to the 
Managers, and the argument and view pre- 
sented in the opening contain all that is neces- 
sary to be said upon that article. 

The learned counsel who opened the case 
for the President seems not to have compre- 
hended the nature of the offense set forth in 
the tenth article. His remarks upon that arti- 
cle proceeded upon the idea that the House of 
Representatives arraign the President for slan- 
dering or libeling the 'Congress of the United 
States; no such offense is charged, nor is it 
claimed by the Managers that it would be pos- 
sible for Mr. Johnson or any other person to 
libel or slander the Government. It is for no 
purpose of protection or inc emnity or punish- 
ment that we arraign Mr. Johnson for words 



spoken in Washington, Cleveland, and St. 
Louis. We do not arraign him for the words 
spoken ; but the charge in substance is, that a 
man who could utter the words which as is 
proved were uttered by him is unfit for the 
office he holds. We claim that the common 
law of crimes, as understood and enforced by 
Parliament in cases of impeachment, is in sub- 
stance this: That no person in office shall do 
any act contrary to the good morals of the 
oMce ; and that, when any officer is guilty of 
an act contrary to the good morals of the office 
which he holds, that act is a misdemeanor for 
the purpose of impeachment and removal from 
office. 

Judge Chase was impeached and eacaped 
conviction by four votes only for words spoken 
from the bench of the circuit court sitting in- 
Baltimore ; words which are decorous and rep-' 
utable when compared with the utterances of 
Mr. Johnson. Judge Humphreys was convicted 
and removed from office for words spoken 
treasonable in character, but not as much cal- 
culated to weaken and bring the Government 
of the United States into contempt as were 
the words uttered by Mr. Johnson in his speech 
of the 18th of August, 18G6. Judge Hum- 
phreys was convicted by the unanimous vote 
of the Senators, nineteen of whom now sit on 
this trial. If a magistrate can ever be guilty, 
for words spoken, of an impeachable misde- 
meanor, there can be no doubt that Mr. John- 
son is so guilty. 

I ask you to consider in comparison, or in 
contrast, the nature of the language used by 
Chase, Humphreys, and Johnson, as set forth 
in the articles of impeachment preferred in the 
several cases. 

The eighth article in the case of Chase is in 
these words: 

"^ And whoroas mutua,] rctdpect and confidoDce be- 
twtt^Q the Qn vcirriindnt. of ttie Utiiteit St^Ull ami thoe^ 
of tho individuFiLl BlutfjAn and bfitweea f ho pflopln atid 
thu^H muvtiruuit^ntsj. reapectivelv, av^ b^'bly crondii- 
civo to that public liarwiony Ti'ilhout wbk-h Iner^iitiin 
benopubliQ happiness, yt:t the naid Snmu^iil^ ChajKi, 
diHri^eriLriiinff the duU^fl sfiiJ dignity of bb jurliL'UJ 
chd.rai3.terp did. at thn cin:iiit court for tUti dUtriot uf 
Maryland, U<;3d at BttUiinore in tha tmiutb of Mity, 
180'J, pervert hi^ ofileialrij^bt aud duty to address tUe, 
gr^rid jury tbftn atid thera os^ciubLed on tbe niH.ttf>ra 
comiuf; withiu the province of tho^aid jur>\ for the 
puipu^c of dyiUvunntf to Lbu Bftid graud jury as iti- 
tein [I &rn te AD <i i n fi aumi atoryp';ilitloalbarai]|[;ae^witU 
intent to excite tli^ tenra and rcseutment of the fi^id 
grjtndjiiry arni of thy bo^hI paon^e of Maryland 
agaiuBi their State i^cjvernmeut ttiid coQatUutioti« a 
conduct bi[jh!y eetidomble in ftny» but peculiarly in- 
der^eut nud mibeeominff in ajud^eof the Supn?mc 
Couit i*f tUtj Uuitod Btatcsj nod, moreover. thaL 
the siud Samqcl Chase, Ibi^u aud tbere, under i^T^- 
teiice of exertdsing hiftjodifial rigrht tu addr^f^ the 
%9kv\ grand jury u? H^fonMaidt did, iti a mAnner hif^hly 
unw^arra utable. on^oavur to ox^Lto tbo odinm of the 
said graud jury and uf thugood ficop]cof Maryland 
agiyiitft thsGovornment of the Luited Stiit^, by Jc- 
llTeHni^ opiniuu^ ffhidh, evfltt if the Judicijiry wore 
coiupotoDttu thoir oxpresd^iou oq a suitable oecasioa 
antl iu a urofter inauncr, wtro lit that time*, and aa 
detiirercdby hi to, highly iodeatfit. ex tm-jadiLdat. luul 
tetidiufi to proalitute Ihebigrh Judicial cbnT^prer with 
wlHi'h he wa» in vcated to tais low i>arpoic ol' an el€0- 
tioueertne partisan/* 



Digitized by VjOOQIC 



32 



The first article against Humphreys was as 
follows : 

"Tllitt, reffii^loaa of lih duties as a dtUiz^a of the 
nnitcd St^Lti^^ (vad unmindful ot the [iiiticsuf hi:^ sr.id. 
oBi^Ls uud lu violiUJun ol the muii'ird ubiigatianof his 
oUiciti] ualti, * io admiui:^lcr jiJHtit^c without re.'^pi^ct 
to porHtQf/ ' and lui l liLu Ely u.nd Im t>LLrtiuily diEtcba ri?e 
oM the dtiUriB ini:]utnboDt upon him a^ Jud^f^ of lUe 
diaJriut «ourt?>l tUti Uuiled f\tjLEiJi3 tar the aoveral dis- 
tritiU of thoiStateoI'Tcnnca-'^cc]. iiBrrtcable tothcCurk- 
^tUulioD iLiid \infti^ of tbe Unliod States ' tbe «;nid 
WbsI Jl, Humphreys, oti tho 2yib day of DsjcetnlfT. 

riaid West 11. HunipbreyFthcTi beiisK a qitliEcn of tlie 
UiiitL'd Stnttv. und owii]^ aDtfffiaiico theroto, iiEkd 
thon ond tb^jre b^iuB iunjjr^ of the d)-iLrkt tiuurt i)f 
ibe Uni ted &tatos for tbosoveriil distritts ot'sald State, 
at a public incctmrr on the diiy und year hi*X afore- 
Mid^ iivUi in Hold elty of KaahvilLc, und in tbi;; hcn-r- 
ipff of divor^ p^nsoos the it and there pi esuul. did en- 
deavor by nubliaencccb to incite revoUaiidrel>c?Miini 
firitbLn i^iiia Hiaia fieuiit^'t the Coiu:^Litution awl Ihtv- 
erument ol iho Unitadtitatea^ nnd did tben and there 
pub|]t!|y dt^clEir^ that it was tbe d^bt uf thb people 
ofsaidSEate^by an ordinnntJeof soce&i*H.m.lo absoive 
themstdves from all all{7itiiinceto ihelJovemtntjnt of 
the United Stat^a^ tbo Cons tilulioD^ and lawd tboTi:ui7' 

The offense with which Humphreys is charged 
in this article was committed on the *29tU Jay 
of December, 1860, before the fall ol SnmLer, 
and when only onc State had passed an ordi- 
nance of secession. The declaration was merely 
a declaration in a piibKc speech that Ibe State 
of Tennessee had the right to secede from the 
Union. 

The President, in hlff speech of the 18lh of 
August, 1866, at Waishirigton, says: 

** Wo have witnessed in one department of the Gov- 
ernment every ofTort, as it were, to prevent the res- 
toration of poaoo, harmony, and union; wo hanrc 
Beou, as it we/o, hanging uoon tho verge of theJ^ov- 
ornmcDt, as It wore, a boay calling or assuming to 
bo the Congress of the TJnited States, when it was but 
a Congress of a part of the States } we have seen Con> 
gress assuming to be for the Union wl\^en every step 
they took was to perpetuate dissolution and make 
dissolution permanent. We have seen evclry step 
that has been taken, instead of bringing about reo- 
ouciliation and harmony, has been legislation that 
took the character of penalties, retaliation, and re- 
venge. This has been the course; this has been the 
policy of one department of your Government.'' 

These words have been repeated so frequently, 
and the public ear is so much accustomed to 
them, that they have apparently lost their in- 
fluence upon the public mind. But it should 
be observed that these words, as has been 

E roved by the experience of two years, were 
ut the expression of a fixed purpose of the 
President. His design was to impair, to under- 
mine, and, if possible, to destroy the influence 
of Congress in the country. Having accom- 
plished this result, the way would then have been 
open to him for thlB prosecution of his crim- 
inal design to reconstruct the Government in 
the interest of the rebels, alhd, through his influ- 
ence with them, to secure his own election to 
the Presidency in 1868. It must, however, be 
apparent that the words in the speech of Mr. 
Johnson are of graver import than the words 
which were spoken by Judge Chase to the grand 
jury at Baltimore, or those uttered by Judge 
Humphreys to the people of Tennessee. And 
yet the latter was convicted by a unanimous 



vote of this Senate; and the former escaped 
conviction by four votes only. These words 
are of graver import, not merely in the circum- 
atance that they assail a department of the Gov- 
ernment, but in the circumstance that they were 
uttered by the President of the United States 
in the Executive Mansion, and in his capacity 
as President of the United States, when receiv- 
ing the congratulations and support of a portion 
af the people of the eountry, tendered 'to him 
in his office as Chief Magistrate. Judge Chase, 
although a high officer of the Government, was 
without political influence and without patron- 
age; his personal and official relations were 
limited, and his remarks were addressed to the 
grand jury of a judicial district of the country 
merely. 

Judge Humphreys was comparatively un- 
known ; and although his words were calculated 
to excite the citizens of Tennessee, and induce 
them to engage in unconstitutional undertak- 
ings, his influence was limited measur«U)ly to 
the people of that State. 

Mr, J ohnson addressed the whole country ; 
and holding in his hands the immense patron- 
age and influence belonging to the office of 
President, he was- able to give practical effect 
to. the declarations he then made. The nature 
of Uie respondent's offense is illustrated by the 
law in reference to the duty of officers and 
soldiers of the Army, although the law is not 
applicable to the President: 

* * Any officer or eoldicr who shall use contemptuous 
or disrespectful words against tho President of the 
United States, against the Vice President thereof, 
against tho Congress of tho United States, shall be 
oasfaiercd or otherwise punished, as a court-martial 
shall dir9CL"^^atute»*cU'Larget vol. 2, p. 06U, April 
10,1806. 

Moreover, in the case of Judge Chase, as is 
stated bv Mr. Dane in his ^^Abridgmeui,'* 
(vol. 7, chap. 222:) 

"On the whole evidence it remained in doubt what 
words he did utter. The proof of seditious intent 
rested solely on the words themselves ; and as the 
words were not clearly proved the intent was in 
doubt." 

In the case of Mr. Johnson there is no doubt 
about the words uttered ; they have been fully 
and explicitly proved. Indeed, they are not 
denied by the respondent. The unlawful in- 
tent with which he uttered the words not only 
appears from the character of the language 
employed, but it is proved by the history of 
his Administration. In his message of the 22d 
of June, 1866, relating to the constitutional 
amendment, in his annual message of Decem- 
ber, 1866, and in numerous other declarations, 
ho has questioned and substantially denied the 
legality of the Congress of the United States, 

In the trial of Judge Chase it was admitted 
by the respondent ** that for a judge to utter 
seditious sentiments with intent to excite sedi- 
tion would be an impeachable offense. ' ' ( Dane's 
Abridgment, vol. 7, chap. 222.) And this not 
under the act known as the *' sedition act;^' 
for that had been previously repealed % but 
upon the general principle thatau officer whose 
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duty it is to j^dmlnister ih^ Uw ba9 i)|0 sigl^t tf> 
use langua.gc jsalculated to §tir up reaistapi^e to 
the law. IC this be tru<e of p. judgq, with 
stronger reason it is truq of the President ^f 
the United States, that he should set a^ exam- 
ple of respect for all the departments of the 
Govemracutand of reverence for and obedieac^ 
to the laws of the land. 

The speeches made by the President, lat Cleve- 
land and St^ Louis, which have bee^ proved 
jmd are found in tjie record of the case, coa- 
tain numerous passages similar in character to 
ihat extracjbed from his speech of the 18th of 
August, 1866, and. all calculated and designed 
to innpair the just authority of Congress. While 
these declarations have not been made the 
basis of substantive charges in the articles of 
impeachment, they furnish evidence of the un- 
lawful intent of the President in his utterance 
of the 18,th of Augustt and also of the fact that 
that utterance was not due to any temporary 
excitement or transient purpose which pasf^od 
away with the occasion, ivhich had called it 
forth. It was a declaration made in accord- 
ance with a fixed design, which had obtained 
such entire control of his nature that whenever 
he addressed public assemblies he gave expres- 
sion to it. The evidence which has been sub- 
niitted bj the respondent Ijearing upon the 
tenth article indicates a purpose, in argument, 
to excuse the President upon the ^ound that 
the remarks of the people (Stimulated, irritated, 
and excited htm to such an extent that he was, 
not wholly resijonsible for what he said. If 
this were true^ it would exhibit great weakness 
of chtiracter ; but as a matter of fact it is not 
true. The taunts and gibes of the people served 
only to draw from him those declarations which 
were in accord with the purposes of his life. 
This is shown by the fact that all his political 
declarations made at Cleveland and at St. Louis, 
though made under excitement, are in entire 
harmony with the declarations made by him in 
the East Room of the Executive Mansion, on 
the 18th of August, 1866, when he was free 
from any disturbing influence, and expressed 
himself with all the reserve of which his nature 
is capable. 

The blasphemous utterances at St. Louis 
cannot be aggravated by me, nor can they be 
extenuated by anything which counsel for the 
respondent can offer. They exhibit the char- 
acter of the speaker. 

Upon these facts thus proved and the views 
presented we demand tne conviction of the 
respondent of the misdemeanors chargecl in 
the tenth article. 

Article eleven sets forth that the object of the 
President in most of the offenses alleged in the 
preceding reticles was to prevent the execution 
of the act passed March 2, 1867, entitled, **An 
act forthemoreeflicientgovernment of the rebel 
States." It is well known, officially and pub- 
licly, that on the 29th of May, 1866, Mr. Johnson 
issued, a proclamation for the reorganization 
of the government of North Carolina, and that 



t^hat j^joctepRatioa was followed by other proc- 
l^watipfts, issued, during the next four months, 
for the goyer»ment of the several States which 
had beeri eug^ged in the Tebellion. Upon the 
death of Mr. Lincoln Mr.. Johnson entered, 
upon the ofl&ce of President^ ip. a mauper which 
indicated that, in his judgment,, he had been 
long destined to fill the place, and that the 
powers of the office were to be exercised by 
him without regard to the other departments 
of the Governnient. In his prpcla'raation of 
th^ 29th 0^ Mayj and in all the proclamations, 
relating to the same subject^ he had assumed 
that in his office as President he was thte 
*' United States," for the pui;pose of deciding 
whether, under the Constitution, the govern- 
ment of a ^tate was republican in form or not; 
although by a decision of the Supreme Cq^irt 
it is declared that this power is specially vested 
in the two Houses of Congress. In these prt^c- 
lamations he assumed, withoui authq^ity . of : 
law, to appoint, and he did appoint, Governors 
of the several States thus organized. In fine, 
between the 29th of May, 1865, and the ass^p-' 
bling of Congress in December of that ye£^^, 
he exercised sovereign power ove? the ten:i' 
tory and people. of the eleyea States that, had. 
been engaged in the rebellion. 

On the assenibjing of Congress in the .n?qnth 
of Decemjjerhe inforra^cd thp SenaitQ audSou^ei 
of Representatives that the Union was restored, 
and that nothing remained for the two Houpps 
but severally to accept as Senators an4 Keprer . 
sentatives such loyal men as had been elected 
by the Legislatures and people of the several 
States. (S>ngress cefuaea to ratify or to recog- 
nize those proceedings upon the part of the 
President as legal or prop^ proceedmgs, ahd 
from that time forward he has been engaged in 
various projects for the purpose of preventing 
the reconstruction of the Union on any other 
plan than that which he had inaugurated. In 
the execution of this design he attempted to 
deprive CoBgcess of the confidpnee of the peo- 
ple of the country ; hence it was that, among 
other things, on the 18th day of August, 1866, 
at the city of Washington, as set forth in the 
tenth and eleventh articlea, he did in a public 
speech declare and affirm ip substance that the 
Thirty- Ninth Congress ot the United States 
was not a Congress authorized by the Consti- 
tution to exercise legislative power under the 
same ; but, on the contrary, was a Congress 
of only a part of the States. 

In the further execution, of bis purpose to 
prevent the xeconstruclion of the Union upon 
any plan except that which ^e had inaugurated, 
be attempted to prevent the ratification by the 
several Sites' of the amendment to the Con- . 
stitudoja known as article fourteen. By the 
Constitution the President has. no power to 
participate in amendments or in propositions, 
for amendments thereto ;. yet, availing himself 
of the circumstance of the passage of a resolu- 
tion by the House of Representatives on the. 
ISth day of June, 1866, requesting the Pr^si-. 
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dent to submit to the Legislatures of the several 
States the said additional article to the Con- 
stitution of the United States, he sent to the 
Senate and House of Representatives a message 
in writing, in which he says : 

**ETen JD onljnivry liniRij; nuf tiue&tion of nmend- 
ins tbe CuD^rLtulLon must hfi )Qst]y r^Kardr^ els of 
parAmount impurtivniie, Tbis i m porta uee if at the 
preaebt time CDhaDood by the tuct iKiiJ the juint 
Tdaulutltm w lift PCI t submit ted by tho two lIoiif€|» fi>r 
ih« iLjpprovift] of tbo rrchsidpntf nqd tb&tof tbe iMrty- 
eLx Stattid wbiah fonatitiifu tbe Uriioii cl ovarii sire 
exQ]udi?d from roproaentntiim in fiiibiif liouae uf 
Conitr<s^^ altboa^ap with ttio sIhkI^ oxi^^ptujD ttf 
T{!xafl. they hnve been entirely restored to ail tbrir 
funulLoQa na States* ia conibrmily with tbe orif utilo 
law of tiic lApd, iLiid bitve appeared at, the national 
Caipitol by Son at ore and Represpntatives yfha have 
a[»pU?d for aod^hdfa been rofo^ed admii^ioii to The 
Tacant8i>aU. Nor havp tbc sovereign people of the 
tiartion betjii afforded au opporLiinitj^ of exprf^iHiiig 
tbeir tiowb upon tbe ituportaot qiie?itiyuB irbii^b the 
wufl ttd mep t i n V o I vee. ut&y o d ou b t @, 1 b i? ref r.> r« » m a y 
natiiraUy and jn^^ily rtri^e na to whetbor the actio a 
of CoQufrroBa is in harmony with tbu atintimen^a of 
tb« p^)p]c, i&nd whether State Legislatures^ okc'ti^d 
without refer&nco to such ftn i>iaDe» should be ciillud 
11 POP h^ Cdngtmf^ to decide r osp oct iug th a rat iti cation 
of tbu proposed ameDdm^nt.^' 

He also says : 

**A proper appreeiation of the letter and spirit of 
the Constitntion, as well as of tho inlerofit<* of na- 
tional ordtji-f bnfinotiy, and anion, and a due dcfor- 
enoe for an enliirhtencd pnblio judKU:t<?iit« may at 
this time well ^u^i^ust a (joubt whether auy anioud- 
mont to tho Constitution ouffbt to be proposed by 
CoDnrrEiss rind pressed upon tbe Lci?i»Iaturefl of tbe 
HCTsral States for Unul deriaiop until after the ad- 
miii^ion of aueh ioyai ^nuatura and Eepro^Dnt«tives 
of tbe now unreprt^Aented States af? have been, or as 
may hereafter bo, cbudtn in c^juformity with thu Con- 
stitution tmd liiWi of the Uiiitcd Statca-." 

This message was an extra-official proceed- 
ing, inasmuch as his a^encjr in the work of 
amending the Constitution is not required; 
and it was also a very clear indication of an 
opinion on his part that, inasmuch as the eleven 
States were not represented, the Congress of 
the United States bad no power to act in the 
matter of amending the Constitution. 

The proposed amendment to the Constitu- 
tion contained provisions which were to be 
made the basis of reconstruction. The laws 
subseauently passed by Congress recognize the 
amendment as essential to the welfare and safety 
of the Union. It is alleged in the eleventh arti- 
cle that one of the purposes of the President 
in the various unlawful acts charged in the 
several articles of impeachment, and proved 
against him, was to prevent the execution of 
the act entitled ^' An act for the more efficient 
government of the rebel States,'' passed March 
2, 1867. In the nature of the case it has not 
been easy to obtain testimony upon this point, 
nor upon any other point touching the miscon- 
duct and crimes of the President. His declara- 
tions and his usurpations of power have rendered 
a laree portion of the officeholders of the country 
for the time being subservient to his purposes ; 
they have been ready to conceal and reluctant 
to communicate any evidence calculated to im- 
plicate the President. His communications 
with the South have been generally, and it 
may be said almost exclusively, with the men 



who had participated in the rebellion, and who 
are now hoping for final success through his 
aid. They nave looked to him as their leader, 
by whose efiForts arid agency in the office of 
President of the United States they were either 
to accomplish the objects for which the war 
jras undertaken, or at least to secure a resto- 
ration to the Union under such circumstances 
that, as a section of the country and an in- 
terest in the country, they should possess and 
exercise that power > which the slaveholders 
of the South possessed and exercised previous 
to the rebellion. These men have been bound 
to him by the strong bonds of hope, fear, and 
ambition. The corruptions of the public ser- 
vice have enriched multitudes of his adherents 
and quickened and strengthened the passion 
of avarice in multitudes more. These classes 
of men, possessing wealth and influence in 
many cases, have exerted their power to close 
up every avenue of information. Hence the 
efforts of the committees of the House of 
Representatives and the efforts of the Man- 
agers to ascertain the truth and to procure tes- 
timony which they were satisfied was in exist- 
ence have been defeated often by the devices 
and machinations of those who in the North 
and in the South are supposed to be allied to 
the President. There can, however, be no 
doubt that the President in every wajr open to 
him used his personal and official influence 
to defeat the ratification of the constitutional 
amendment. Evidence of such disposition and 
of th« fact also is found in. the telegraphic 
correspondence of January, 1867, between Mr. 
Johnson and Lewis E. Parsons, who had been 
previously appointed Governor of Alabama by 
the President. It is as follows : • 

MoNTOOMERY, ALABAMA, January 17, 1867. 
Legislature in session. Efforts making to recon- 
sider vote on eonstitntional amendment. Report 
from Waehington says it is probable an enabling act 
will pass. We do not know what to believe. I find 
nothing here. LEWIS E. PARSONS. 

Exchange Hotel. ' 
His Excellency Andrew JohnsoK, PresideiU, 

Unitbd States MiLrrART Trleobaph. 

Executive Office, 
Washington, D. C, January 17. 1867. 

What possible good can be obtained by reconsider- 
ing the constitutional amendment ? I know of none in 
the present poUore of affairs ; and I do not believe 
the peojple of the wholeicountry will sustain any set 
of individuals in attempts to chan|:e the whole char- 
acter of our Government by enabling acts or other- 
wise. I believe, on the contrary, that they will event- 
ually uphold all who have patriotism and eonrage to 
stand by the Constitution and who place their confi- 
dence in the people. There should be no faltering on 
the part of those who are honest in their determina- 
tion to sustain the several coordinate departments 
of the Government in accordance with its original 
design. ANDREW JOHNSON. 

Hon. Lewis K Parsons. Montgomery, Al(tbama, 

This correspondence shows his fixed purpose 
to defeat the congressional plan of reconstruc- 
tion. Pursuing the subject further it is easy 
to discover and comprehend his entire scheme 
of criminal ambition. It was no less than this : 
to obtain command of the War Department 
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and of the Army, and by their combined power 
to control the elections of 1868 in the ten States 
not yet restored to the Union. The congres- 
sional plan of reconstruction contained as an 
esseotial condition the extension of the elective 
franchise to all loyal male citizens, and the 
exclusion from the franchise of a portion of 
Uiose who had been most active in originating 
and carrying on the rebellion. The purpose 
of Mr. Johnson was to limit the elective fran- 
chise to white male citizens, and to permit the 
exercise of it by all such persons without re- 
gard to their disloyalty. If he could secure 
the control of the War Department and of the 
Army it would be entirely practicable, and not 
only practicable but easy, for him in the coming 
elections quietly to inaugurate a policy through- 
out the ten States by which the former rebels, 
strengthened by the support of the Executive 
here, and by the military forces distributed 
over the South, would exclude from the polls 
every colored man and permit the exercise of 
the elective franchise by every white rebel. 
By these means he. would be able to control 
the entire Tote of the ten rebel States ; by the 
same means, or indeed by the force of tne facts, 
he would be able to secure the election of dele- 
gates to the Democratic national convention 
favorable to his own nomination to the Presi- 
dency. The vote of these ten States in the 
convention, considered in connection with the 
fact that he and his friends could assure dele- 
gates from other sections of the country that, 
if he were nominated, he could control beyond 
peradventure the electoral vote of these ten 
States, would have secured his nomination. 
This he confidently anticipated. Nor, indeed, 
can there be much doubt that this scheme 
would have been successful ; but it was apparent 
that there was no possibility of his obtaining 
the control of the War Department and of the 
Army unless he could disregard and break 
down the act regulating the tenure of certain 
civil oflSces, passed March 2, 1867. If, how- 
ever, he could annul or disregard or set aside 
the provisions of that act, then the way was 
open for the successful consummation of his 
plan. With thousands and tens of thousands 
of office holders, scattered all over the coun- 
try, depending upon him for their offices and 
for the emoluments of their offices, he would 
be able to exert a large influence, if not abso- 
lutely to control the nominations of the Demo- 
cratic party in every State of the Union. With 
the War Department in his hands, and the ten- 
ure-of office act broken down, he would be 
able to remove General Grant, General Sher- 
man, General Sheridan, or any other officer, 
high or low, who, in his opinion, or upon the 
facts, might be an obstacle in his way. With 
the Army thus corrupted and humiliated, its 
trusted leaders either driven from the service 
or sent into exile in distant parts of the couh- 
try, he would be able to wield the power of 
that vast organization for his own personal 
advantage. 



Under these circumstances it was not prob- 
able merely, but it was as certain as anything 
in the future could be, that he would secure, 
first, the nomination of the Democratic party 
in the national nominating convention*, and 
secondly, that he would secure the electoral 
votes of these ten States. This being done, he 
had only to obtain enough votes from the States 
now represented in Congress to make a ma- 
jority of electoral votes, and he would defy the 
House and Senate should they attempt to reject 
the votes of the ten States, and this whether 
those States had been previously restored to the 
Union or not. In a content with the two Houses 
he and his friends and supporters, including 
the War Department, the Treasury Department, 
and the Army and Navy, would insist that he 
had been duly elected President, and by the 
support of the War Department, the Treasury 
Department, the Army, and the Navy, he would 
have been inaugurated on the 4th of March 
next President of the United States for four 
years. 

That the President was and is hostile to Mr. 
Stanton, and that he desired his removal from 
office, there is no doubt \ but he has not as- 
sumed the responsibility which now rests upon 
him, he has not incurred the hazard of his 
present position, for the mere purpose of grat- 
ifying his personal feelings toward Mr. Stan- 
ton. He disregarded the tenure- of- office act; 
he first suspended and then removed Mr. Stan- 
ton from the office of Secretary for the De- 
partment of War ; he defied the judgment of 
and the advice and authority of the Senate ; 
he incurred the risk of impeachment by the 
House of Representatives, and trial and con- 
viction by this tribunal, under the influence of 
an ambition unlimited and unscrupulous, which 
dares anything and everything necessary to its 
gratification. For the purpose of defeating the 
congressional plan of reconstruction he has 
advised and encouraged the people of the 
South in the idea that he would restore them 
to their former privileges and power ; that he 
would establish a white man's Government: 
that he would exclude the negroes from all 
participation in political affairs ; and, finally, 
that he would accomplish in their behalf what 
they had sought by rebellion, but by rebellion 
had failed to secure. Hence it is through his 
agency and by his influence the South has 
been given up to disorder, rapine, and blood- 
shed ; hence it is that since the surrender of 
Lee and Johnston thousands of loyal men, 
black and white, have been murdered in cold 
blood or subjected to cruelties and tortures 
such as in modern times have been perpetrated 
only by savage nations and in remote parts of 
the world ; hence it is that twelve million peo- 
ple are without law, without order, unprotected 
in their industry or their rights ; hence it is 
that ten States are without government and 
unrepresented in Congress ; nence it is that 
the people of tile North are even now uncer- 
tain whether the rebellion, vanquished in the 
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field, is not finally to be victorious in the coun- 
cils and in the Cabinet of the country ; hence 
it is that the loyal people of the entire Union 
look upon Andrew Johnson as their worst 
enemy ; hence it is that those who participated 
in the rebellion, and still hope that its power 
may once more be established in the country, 
look upon Andrew Johnson as their best friend, 
and as the last and chief supporter of the views 
which they entertain. 

The House of Representatives has brought 
this respondent to your bar for trial, for con- 
viction, and for judgment; but the House of 
Representatives, as a branch of the legislative 
department of the Government, has no special 
interest in these proceedings. It entered upon 
them with great reluctance, after laborious and 
continued investigation, and only upon a con- 
viction that the interests of the country were 
in peril, and that there was no way of relief 
except through the exercise of the highest 
constitutional power vested in that body. We 
do not appeal to this tribunal because any spe- 
cial right of the House of Representatives has 
been infringed, or because the just powers of 
or the existence of the House are in danger, 
except as that body must always participate 
in the good or ill fortune of the country. They 
have brought this respondent to your bar, and 
here demand his conviction in the belief, as 
the result of much investigation, of much de- 
liberation, that the interests of this country 
are no longer safe in his hands. 

But the House of Representatives, repre- 
senting the people of the country, may yery 
properly appeal to this tribunal, constituted, 
as it is, exclusively qf Senators representing 
the different States of this Union, to maintain 
the constitutional powers of the Senate. To 
"be sure, nothing cap injuriously affect the 
powers and the rights of the Senate which 
does not affect injuriously the rights of the 
House of Representatives, and of the people 
of the, whole country; but it may be said with 
great truth that this contest is first for the 
preservation of the constitutional powers of 
this branch of the Government. By your 
votes and action, in concurrence with the 
House of Representatives, the bill "regulating 
the tenure ot certain civil offices' ' was passed 
and became a law, and this notwithstanding 
the objections of the President thereto and his 
argument against its passage. On a subse- 
quent occasion, when you considered the sus- 
pension of Mr. Stanton and the message of the 
President, in which, by argument and by state- 
ments, he assailed the law in question, you 
asserted its validity and its constitutionality 
by refusing to concur in the suspension of Mr. 
Stanton. On a more recent occasion, when 
he attempted to remove Mr. Stanton from 
office, yo»|, by solemn resolution, declared 
that his action therein was contrary to the 
laws and to the Constitution of the country. 

From the beginning of the Government this 
body has participated under the Constitution 



and by virtue of the Constitution in all matters 
pertaining to appointments to office; and, by the 
universal practice of th« country, as well be- 
fore the passage of the teoure-of'^office act ea 
since, no removal of any officer whose appoint- 
ment was by and with the advice and consent 
of the Senate, has been made during a sessicm 
of the Senate, with your knowledge and sanc- 
tion, except by the nomination of a successor, 
whose. nomination was confirmed by and with 
the advice and consent of the Senate. Mr. 
Johnson, in presence of this uniform constita- 
tional practice of three quarters of a <jentury 
and against the express provisions of the ten- 
ure-of-offiee act, made in this jjarticular in 
entire harmony with that practice, asserts now, 
absolutely, the unqualified power to remove 
every officer in the country without the advice 
or consent of the Senate. 

Never' in the history of any free government 
has there been so base, so gross, so unjustifi- 
able an attempt upon the part of an executive, 
whether emperor, king, or President, to destroy 
the just authority of another department of 
the Government. 

The House of Representatives has not been 
indifferent to this assault; it has not been 
unmindful of the danger to which you have 
been exposed ; it has seen, what you must ad- 
mit, that without its agency and support you 
were powerless to resist these aggressions, or 
to thwart, in any degree, the purposes of this 
usurper. In the exercise of their constitutional 
power of impeachment they have brought him 
to your bar ; they have laid before you the evi- 
dence showing conclusively the nature, the 
extent, and the depth of his guilt. You hold 
this great power in trust, not for yourselves 
merely, but for all your successors in these 
high places, and for all the people of this coun- 
try. You cannot fail to discharge your duty^ 
that duty is clear. On the one hand it is your 
duty to protect, to preserve, and to defend your 
own constitutional rights, but it is equally your 
duty to preserve the laws and institutions of 
the country. It is your duty to protect and 
defend the Constitution of the United States, 
and the rights of the people under it; it is your 
dnty to preserve and to transmit unimpaired to 
your successors in these places all the consti- 
tutional rights and privileges guarantied to 
this body by the form of government under 
which, we Jive. On the other hand, it is your 
duty to try and convict the accused, if guilty, 
and to pronounce judgment upon the respona- 
ent, that all his successors, and all men who 
aspire to the office of President in time to 
come, may understand that the House of Rep- 
resentatives and the Senate will demand the 
strictest observance of the Constitution ; that 
they will hold every man in the presidential 
office responsible for a rigid performance of his 
public duties. 

Nothing, literally nothing, can be said in 
defense of this respondent. Upon bis own 
admissions he is guilty, in substance, of the 
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gravest charges contained in the artieles of 
impeachment exhibited against him by the 
House of Eepresentatives. In his personal 
conduct and character he presents no quality 
or attribute which enlists the symiaathy or the 
regard of men. The exhibition which he made 
in this Chamber on the 4th of March, 1865, by 
which the nation was humiliated and repub- 
lican institutions disgraced, in the presence of 
the representatives of the civilized nations of 
the earth, is a truthful exhibition of his char- 
acter. His violent, denunciatory, blasphemous 
declarations made to the people on various 
occasions, and proved by the testimony sub- 
mitted to the Senate, illustrate other qualities 
of his nature. His cold indifference to the 
desolation, disorder, and crimes in the ten 
States of the South exhibit yet other and 
darker features. 

Can an^ one entertain the opinion that Mr. 
Johnson is not guilty of such crimes as justify 
his removal from office and his disqualifica- 
tion to hold any office of trust or profit under 
the Government of the United States? Wil- 
liam Blount, Senator of the United States, 
was impeached by the House of Representa- 
tives and declared guilty of a high misdemeanor, 
and though not tried by the Senate the Senate 
did, nevertheless, expel him frpm his seat by 
a vote of 25 to 1, and, in the resolution of ex- 
pulsion, declared that he had been guilty of a 
high misdemeanor. The crime of William 
Blount was that he wrote a letter and pai:tici- 
pated in conversations, from which it appeared 
probable that he was engaged in an immature 
scheme to alienate the Indians of the South- 
west from the President and the Congress of 
the United States; and also, incidentally, to 
disturb the friendly relations between this 
Government and the Governments of Spain 
and Great Britain. This, at most, was but an 
arrangement, never consummated into any 
overt act, by which he contemplated, under 
possible circumstances which never occurred, 
that he would violate the neutrality laws of 
the United States. 

Andrew Johnson is guilty, upon the proof in 
part and upon his own admissions, of having 
intentionally violated a public law, of usurping 
and exercising powers not exercised nor even 
asserted by any of his predecessors in office. 

Judge Pickering, of the district court of 
New Hampshire, was impeached by the House 
of Representatives, convicted by the Senate, 
and removed from office, for the crime of hav- 
ing apf)eared upon the bench in a state of in- 
toxication. I need not draw any parallel between 
Judge Pickering and this respondent. 

Judge Prescott, of Massachusetts, was im- 
peached and removed from office for receiving 
illegal fees in his office to the amount of $10 70 
only. Judge Prescott belonged to one of the 
oldest and most eminent families of the State, 
and he was himself a distinguished lawyer. 
But such was the respect of the Senate of that 
sate for the law, and such the public opinion 



that it was the duty of ma^strates to obey the 
law, that they did not hesitate to convict him 
and remove him from office. 

The Earl of Macclesfield was impeached and 
ctmvicted for the misuse of his official powers 
in regard to trust funds, an offense in itself of 
a grave character, but a trivial crime compared 
with the open, wanton, and defiant violation 
of law by a Chief Ma^strate whose highest 
duty is the execution of the laws. 

If the charges preferred against Warren 
Hastings had been fully sustained by the testi- 
mony, he would be regarded in history as an 
unimportant criminal when compared with the 
respondent. Warren Hastings, as governor 
general of Bengal, extende<l the territory of tbi3 
British empire, and brought millions of the 
natives of India under British rule. If he ex- 
ercised power in India for which there was no 
authority in British laws or British customs — 
if in the exercise of that power he acquired 
wealth for himself or permitted others to accu- 
mulate fortunes by outrages and wrongs per- 
petrated upon that distant people, he still acted 
in his public policy in the interest of the Brit- 
ish empire and in harmony with the ideas and 
purposes of the British people. 

Andrew Johnson has disregarded and vio- 
lated the laws and Constitution of his own 
country. Under his administration the Gov- 
ernment has not been strengthened, but weak- 
ened. Its reputation and influence at home 
and abroad have been injured and diminished. 
He has not Outraged a distant people bound 
to us by no ties, but those which result from 
conquest and the exercise of arbitrary power 
on our part ; but through his violation of the 
laws and the influence of his evil example 
upon the men of the South, in whose hearts 
the purposes and the passions of the war yet 
linger, he has brought disorder, confusion, 
and bloodshed to the homes of twelve millions 
of people, many of whom are of our own blood 
and all of whom are our countrymen. Ten 
States of this Union are without law, without 
security, without safety; public order every- 
where violated, public justice nowhere re- 
spected; and all in consequence of the evil 
purposes and machinations of the President. 
Forty millions of people, have been rendered 
anxious and uncertain as to the preservation 
of pjiblic peace and the perpetuity of the insti- 
tutions of freedom in this country. 

There are no limits to the consequences of 
this man's evil example. A member of hife 
Cabinet in your presence avows, proclaims, 
indeed, that he suspended from omce indefi- 
nitely a faithful public officer who was ap- 
pointed by your advice and consent; an act 
which he does not attempt to justify by any 
law or usage, except what he is pleased t© 
call the law of necessity. Is it strange that in 
the presence of these examples the ignorant, 
the vicious, and the criminal are everywhere 
swift to violate the laws? Is it strange that 
the loyal people of the South, most of theiii 
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poor, dependent; not yet confident of theit 
newly-acquired rights, exercising their just 
privileges in fear and trembling, shouid thus 
be made the victims of the Worst passioni of 
men who have freed themselves from all the 
restraints of civil government? Under the' 
influence of these examples good men in the 
South have everything to fear, and l^d men 
have everything to hope. 

Caius Verres is the great political criminal 
of history. For two years he was praetor and 
the scourge of Sicily. The area of that couiitry 
does not much exceed ten thousand square 
miles, and in modern times it has had a popu- 
lation of about two .million souls. The re- 
spondent at your bar has been the scourge of a 
country many times the area of Sicily and 
containing a population six times as great. 
Verres enriched himself and his friends ; he 
seized the public paintings and statues and 
carried them to Rome. But at the end of his 
brief rule of two years he left Sicily as he had 
found it; in comparative peace, and in tibe 
possession of its industries and its laws. This 
respondent has not ravaged States nor enriched 
himself by the plunder of their treasures ; but 
he has inaugurated and adhered to a policy 
which has deprived the people of the blessings 
of peace, of the protection of law, of the just 
rewards of honest industry. A vast and im- 
portant portion of the Republic, a portion 
whose prosperity is essential to the prosperity 
of the country at large, is prostrate and help- 
less under the evils which his Administration 
has brought upon it. When Verres was ar- 
raigned before his judges at Rome, and the 
exposure. of his crimes began, his counsel aban- 
doned his cause and the criminal fled from the 
city. Yet Verres had friends in Sicily, and 
they erected a gilded statue to his name in the 
streets of Syracuse. This respondent will look 
in vain, even in the South, for any testimonials 
to his virtues or to his public conduct. All 
classes are oppressed by the private and public 
calamities which he has brought upon them. 
They appeal to you for relief. The nation waits 
in anxiety for the conclusion of these proceed- 
ings. Forty millions of people, whose interest 
in public affairs is in the wise and just admin- 
istration of the laws, look to this tribunal as a 
sure defense against the encroachments of a 
criminally-minded Chief Magistrate. 

Will any one say that the heaviest judgment 
which you can render is any adequate punish- 
ment for these crimes? Your office is not 
punishment, but to secure the safety of the Re- 
public. But human tribunals are inadequate 
to punish those criminals who, as rulers or 
magistrates, by their example, conduct, policy, 
and crimes, become the scourge of communi- 
ties and nations. No picture, no power of the 
imagination can illustrate or conceive the suf- 
fering of the poor but loyal people of the South. 
A patriotic, virtuous, law-abiding Chief Magis- 
trate would have healed the wounds of war, 
soothed private and public sorrows, protected 



the weak, encouraged the strong, and lifted 
from the southern people the burdens which 
now ar6 greater than they can bear. 

Travelers and astronomers inform us that in 
the southern heavens, near the Southern Cross, 
there is a vast space which the uneducated call 
the hole in the sky, where the eye of man with 
the aid of the powers of the telescope has been 
unable to discover nebulse, or asteroid, or 
comet, or plauet, or star, or sun. In that 
dreary, cold, dark region of space, which is 
6nly known to be less than infinite by the evi- 
dences of creation elsewhere, the Great Author 
of celestial mechanism has left the chaos which 
was in the beginning. If this earth were 
capable of the sentiments and emotions of jus- 
tice and virtue, which in human mortal beings 
ar6 the evidences and the pledge of our divine 
origin and immortal destiny, it would heave 
and throe, with the energy of the elemental 
forces of nature, and project this enemy of two 
races of men into that vast region, there for- 
ever to exist in a solitude eternal as life, or as 
the absence of life, emblematical of, if not 
really, that ** outer darkness*' of which the 
Saviour of man spoke in warninjg to those who 
are the enemies of themselves, of their race, 
and of their God. But it is yours to relieve, 
not to punish. This done and our country is 
again advanced in the intelligent opinion of 
mankind. In other Governments an unfaithful 
ruler can be removed only by revolution, vio- 
lence, or force. The proceeding here is judicial, 
and accoi-ding to the forms of law. Your judg- 
ment will be enforced without the aid of a 
policeman or a soldier. What other evidence 
will be needed of the value of republican insti- 
tutions ? What other test of the strength and 
vigor of our Government ? What other assur- 
ance that the virtue of the people is equal to 
any emergency of national life ? 

The contest which the House of Represent- 
atives carries on at yo^ir bar is a contest 
in defense of the constitutional rights of the 
Congress of the United States, representing 
the people of the United States against the 
arbitrary, unjust, illegal claims of the Execu^ 
tive. 

This is the old contest of Europe revived in 
America. England, France, and Spain have 
each been the theater of this strife. In France 
and Spain the executive triumphed. In Eng- 
land the people were victorious. The people 
of France gradually but slowly regain their 
rights. But even yet there is no freedom of 
the press in France ; there is no freedom of the 
legislative will ; the emperor is supreme. 

Spain is wholly unregenerated. England 
alone has a free Parliament and a government 
of laws emanating from the enfranchised peo- 
ple. These laws are everywhere executed, 
and a sovereign who should willfully interpose 
any obstacle would be dethroned without de- 
lay. In England the law is more mighty than 
the king. In America a President claims to 
be mightier than the law. 
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This result in England was reached by slow 
movements, and after a struegle which lasted 
through many centuries. John Hampden was 
not the first nor the last of the patriots who 
resisted executive usurpation, but nothing could 
have been more inapplicable to the present cir- 
cumstances than the introduction of his name 
as an apology for the usurpations of Andrew 
Johnson. 

**No man will question John Hampden's 
patriotism or the propriety of his acts when 
he brought the question whether ship-money 
was within the constitution of England before 
the courts;" but no man will admit that there 
ia any parallel between Andrew Johnson and 
John Hampden. Andrew Johnson takes the 
place of Charles I, and seeks to substitute his 
own will for the laws of the land. In 1636 
John Hampden resisted the demands of an 
usurping and unprincipled king, as does Edwin 
M. Stanton to-oay resist the claims and de- 
mands of an unprincipled and usurping Pres- 
ident. 

The people of England have successfully 
resisted executive encroachments upon their 
rights. Let not their example be lost upon us. 
We suppressed the rebellion in arms, and we 
are now to expel it from the executive coun- 
cils. This done, republican institutions need 
no further illustration or defense.- All things 
then relating to the national welfare and life 
are made as secure as can be any future 
events. 

The freedom, prosperity, and power of Amer- 
ica are establisned. The friends of constitu- 



' tional liberty throughout Europe will hail with 
joy the assured greatness and glory of the new 
Kepublic. Our internal difficulties will rapidly 
disappear. Peace and prosperity will return 
to every portion of the country. In a few 
weeks or months we shall celebrate a restored 
Union upon the basis of the equal rights of 
the States, in each of which equality of the 
people will be recognized and established. This 
respondent is not to be convicted that these 
things may come, but justice being done, these 
things are to come. 

At your bar the House of Representatives 
demand justice — justice for the people, justice 
to the accused. Justice is of God, and it can- 
not perish. By and through justice comes obe- 
dience to the law by all magistrates and peo- 
ple. By and through justice comes the liberty 
of the law, which is freedom without license. 

Senators, as far as I am concerned, the case 
is now in your hands, and it is soon to be closed 
by my associate. The House of Representa- 
tives have presented this criminal at your bar 
with e^ual confidence in his guilt and in your 
disposition to administer exact justice between 
him and the people of the United States. 

His conviction is the triumph of law, of 
order, of justice. I do not contemplate his 
acquittal — it is impossible. Therefore I do not 
looK beyond. But, Senators, the people of 
America will never permit an usurping Exec- 
utyre to break down the securities for liberty 
provided b^ the Constitution. The cause of 
the Republic is in your hands. Your verdict 
of guilty is pedce to our beloved country. 
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